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                       PROCEEDINGS 

CHAIRMAN STEINBERG:  Good afternoon.  The 

Senate Rules Committee will come to order.  

Could we please establish a quorum.  

MS. BROWN:  Senator Cedillo.

Dutton.

SENATOR DUTTON:  Here.  

MS. BROWN:  Dutton here.

Oropeza.

SENATOR OROPEZA:  Here. 

MS. BROWN:  Oropeza here.

Aanestad.

SENATOR AANESTAD:  Here.

MS. BROWN:  Aanestad here.

Steinberg.

CHAIRMAN STEINBERG:  Here.  

MS. BROWN:  Steinberg here. 

CHAIRMAN STEINBERG:  A quorum has been 

established and Senator Cedillo, I'm sure, will be here 

in a moment.  

We have three gubernatorial appointments.  We 

have more than that, actually, but three appointees  who 

are required to appear today:  Jan C. Sturla is the  

director of the Department of Child Support Service s; 

Ken Yeager, Ph.D., member of the Air Resources Boar d; 
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and Robert Pacheco, our former colleague, as a memb er of 

the Occupational Safety and Health Appeals Board.  

We will go in the order of the agenda, and 

we'll ask Jan Sturla to please come forward.  

Welcome, Mr. Sturla.  How are you doing?  

MR. STURLA:  Thank you.  Very well, Senator.

CHAIRMAN STEINBERG:  Good, good, good.  

It is the sort of tradition of the Rules 

Committee, we want to give every appointee the 

opportunity to introduce your family or any special  

guest who might be in the audience. 

MR. STURLA:  Thank you very much.  I have my 

wife of 40 years, Sandra, in the audience today.

CHAIRMAN STEINBERG:  Welcome.  Thank you for 

being here today.  Very good.

Why don't you, if you don't mind, make a brief 

opening statement, and then we have a series of 

questions for you.  

MR. STURLA:  Thank you very much.

Chairman Steinberg and Senators, it 's an honor 

to appear before you today for consideration of my 

appointment as the director of the Department of Ch ild 

Support Services.  

First, I want to express my gratitude to the 

governor and Secretary Belshe for the confidence th ey 
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3

have shown in me by selecting me for this position and 

for the opportunity to guide California's child sup port 

program.  

The mission of California's child support 

program is to promote the well-being of children an d the 

self-sufficiency of families by assisting both pare nts 

to meet the financial, medical, and emotional needs  of 

their children through the delivery of quality chil d 

support establishment, collection, and distribution  

service.  As our economy struggles, that mission co uld 

not be more important than it is now.  

Child support not only benefits families but 

also helps offset the cost of CalWORKs and foster c are.  

The investment in child support yields savings to t he 

State through cost avoidance.  Families who receive  

regular payments of child support are far less like ly to 

need public assistance.  

The department faces many challenges in the 

coming months and years in increasing collections, as 

well as improving on the federal performance measur es.  

It is my goal to reconfigure a child support progra m 

that has been focused on the implementation of 

automation for almost a decade to one that focuses on 

collection and performance.  We must cultivate a cu lture 

in which the 52 county child support agencies opera te in 
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coordination and collaboration with each other and with 

the State.  We must continue to leverage our automa tion 

so staff can do more.  

In addition to increasing performance, my 

primary goal is to seek more efficient and effectiv e 

business models, thereby increasing the cost 

effectiveness of the program.  We must think about how 

best to meet the needs of all our customers with th e 

resources available to us.  

I spent the last 17 years in my professional 

life in the child support program and pledge that I  will 

continue to use my best efforts to fulfill the miss ion 

of the department and faithfully serve the people o f our 

state.  Thank you.

CHAIRMAN STEINBERG:  Thank you very much, 

Mr. Sturla.  You are relatively new to this positio n, 

and by all accounts and references and backgrounds,  

you're a fine person who is doing a fine job.  

And so my line of questioning really goes, 

however, to the performance over the years and what  you 

specifically intend to do as the director to change  what 

I think by most accounts would be considered to be 

woeful -- woeful numbers and performance, especiall y 

compared with the rest of the country.  

Here are some of the statistics, and if I 'm 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

5

wrong in terms of the facts here, you'll correct me ; but 

I'm really more interested in what you're going to do to 

change this.  

California has decreasing cost effectiveness 

when it comes to the collection of child support 

dollars.  It was as high as $2.78 in fiscal year 20 00; 

2.23 in '02; 2.12 in '04; 2.03 in '06; 2.01 in '07;  

rebounding to 2.04 in '08.  

What steps will the department undertake to 

increase what many consider to be the poor performa nce 

of California in current collections?  

Let me go back.  We rank 46th of 51 states, 

including the District of Columbia, at 52.8 percent  

collection rate.  The national average is 61.9 perc ent.  

Pennsylvania is as high as almost 80 percent.  The 

arrearage collection performance, 41st out of 51st at 

59 percent, the national average 63; Pennsylvania, 

again, almost 80.  And then what I was speaking abo ut a 

moment ago, the cost effectiveness performance, for  

every dollar we spend, we get X in return.  51st ou t of 

51 with a $2.04 rate for fiscal year 2008.  The nat ional 

average is $4.28.  South Dakota is as high as $10.2 7.  

California's ranked 30th out of 50th with an 

80.2 percent rate of paternity establishment.  

What's going on here, and what is it that you 
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can do as the relatively new leader of this entity,  this 

department, to improve those numbers?  

MR. STURLA:  Let me start with the bottom, the 

cost effectiveness, and this is an area, certainly from 

the day I came on board in January, that's been of great 

concern to me.  I don't think we need to reinvent t he 

wheel to become more cost effective; and, in fact, some 

of the states that you've mentioned, for example, 

Pennsylvania, I've gone and I've asked three questi ons 

as I surveyed the states that do so much better tha n we 

do.  And those three questions were:  Are they doin g 

something differently than what we're doing?  Numbe r 

two, Is what they're doing different responsible fo r 

their superior performance and cost effectiveness?  And 

number three, Can we take some of those practices b ack 

to California and improve our business practices?  

And I think the answer to those three questions 

is:  Yes, they are doing something different; yes, it is 

contributing to their cost effectiveness; and, fina lly, 

we can bring those strategies back here in Californ ia.  

Now, I think this is a subject of such -- some 

urgency, and of course we need to get going on it r ight 

away.  I have convened a group of child support 

directors, some of our most experienced county dire ctors 

as well as state staff.  We met for the first time 
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approximately two weeks ago to discuss the various 

things that are being done in other states to impro ve 

cost effectiveness.  We're meeting again tomorrow.  We 

have about six items that we are going to be assess ing 

as far as value to California, and we're going to b e 

creating an implementation plan that we should have  by 

the beginning of October.  And I intend to move for ward 

on that implementation plan.

CHAIRMAN STEINBERG:  How close are we to losing 

federal incentive funds, given our performance?  

MR. STURLA:  Last year, because we fell under 

two dollars, we lost federal incentive funds for th e 

cost effectiveness measure; however, we did receive  

incentive funds for the other four measures.  

CHAIRMAN STEINBERG:  How much money did we 

lose?  

MR. STURLA:  Approximately $3 million dollars. 

CHAIRMAN STEINBERG:  Okay.  I want to know -- 

Say, three years from now you are called before a S enate 

policy committee or budget committee.  How will you  

assess your own performance in that testimony?  By what 

measure will you determine whether or not you have 

succeeded in this job?  

MR. STURLA:  We will look at six things.  

Number one, we'll look at collections.  We'll look at 
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how many dollars we have actually collected and 

distributed to California families, and we will loo k at 

the five federal performance measures.  We'll look,  of 

course -- 

We do very well in paternity establishment.  

Actually, we're over 100 percent.  Order establishm ent, 

80 percent.  We can increase that.  Certainly, 

collections on support I'm expecting to be -- to 

increase that measure as well, and that will be 

something that will be objectively reported.  

CHAIRMAN STEINBERG:  We have paternity 

establishment, at least in my notes here, Californi a, 

80.2 percent, which ranks us 30th out of 50.  

MR. STURLA:  That is actually the number for 

cases with support orders.  

CHAIRMAN STEINBERG:  When you referred to 

100 percent, what were you referring to?  

MR. STURLA:  I'm referring to paternity 

establishment, and that's the -- one of the federal  

performance measures.  How that is calculated and t he 

way that can exceed 100 percent is because it's bas ed 

upon the number of out-of-wedlock births compared w ith 

the number of judicially established court orders a nd 

voluntary acknowledgments of paternity. 

CHAIRMAN STEINBERG:  I'm going to turn it over 
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in a moment, but I kind of want to lay out what I t hink 

is the appropriate way for any executive or any 

legislative leader, if you will, anybody to be meas ured 

when it comes to this sort of a job, and that is 

establishing for yourself and for the department yo ur 

actual goals and timetables.  

In other words, if we are 41st out of 51st when 

it comes to arrearage collection performance, which , as 

you know, is a big issue, if we're 51st out of 51st  at 

$2.04 for cost effective performance, over what per iod 

of time do you expect us to move from 41st to 20th,  from 

20th to 5th, from 51st out of 51 to 25th, to 20th.  At 

what point do you expect us to go from $2.04 to $3. 04 or 

$4.04?  

What -- Do you intend, as part of your efforts 

going forward here, to establish those kinds of spe cific 

benchmarks that will allow us and yourself to measu re 

whether we're making genuine progress?  

MR. STURLA:  Absolutely, Senator.  What we do 

each year is we set goals, performance goals for th e 

state for our local agencies, as well as statewide 

goals, and as we move forward with development of o ur 

strategic plan, we will in fact put goals into that  

strategic plan.

CHAIRMAN STEINBERG:  What about consequences 
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both at the state level and at the county level for  

those goals -- specific goals not being met?  

MR. STURLA:  Certainly, if we fail to meet 

federal performance standards, there are penalties 

associated with that.  I would expect that we will 

certainly meet at least the necessary standards on all 

the federal measures.  I don't expect us to fall be low 

the cost effectiveness measure like we did this yea r, 

but I expect that each year we will increase our 

performance in each measure. 

CHAIRMAN STEINBERG:  Okay.  Let me turn it over 

to the other members of the Committee.  Senator Aan estad 

then Senator Oropeza.  

SENATOR AANESTAD:  Welcome, sir.  Two 

questions, just following up on the chairman's ques tion 

about goals.  

California is a different state, let's say, 

from North Dakota or Kansas.  Can we ever hit 25 ou t of 

50?  Can we ever hit the middle of the national ave rage, 

with the diversity, the cultural problems, the lang uage 

problems, the mobility, the size?  What is your opi nion 

as to can we -- Can we hit the national average.  

MR. STURLA:  I think we do have some unique 

issues in California that of course do make us diff erent 

than many of our smaller states.  As you indicated,  we 
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are quite diverse.  We do have certain issues with our 

high current assistance caseload.  These are our cl ients 

that are currently receiving public assistance, whi ch 

makes it more difficult to achieve levels that have  been 

achieved in some other states.  However, with that said, 

I think there are strategies and tactics that we ca n use 

to significantly increase the performance on those 

performance measures.  

Right now we're going through a difficult 

economic time, and of course that makes it even mor e 

difficult as we deal with these issues.  However, I  do 

think we can increase our performance significantly , 

Senator.  

SENATOR AANESTAD:  Good, because I think that 

has to do with my next question, and that is:  You are 

the third director in three years.  And I understan d the 

complexities of the job, and the Chairman has just 

outlined some of the real problems of the departmen t.  

But are there other -- maybe other issues?  I don't  know 

the history of the leadership of the department oth er 

than you're the third in three years.  How do you e xpect 

the result to last longer than a year like the othe rs 

have?  

MR. STURLA:  I think I'm in a very unique 

position as the fourth director, actually, in the 
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history of the department.  The first three directo rs 

were primarily concerned with the implementation of  

automation, statewide automation in California.  

California was paying over $200 million a year in s tate 

general fund penalties for our failure to implement  

statewide automation.  

I am now the first director who can now focus 

on federal performance measures, collections, incre asing 

cost effectiveness.  So I'm very happy to have this  

opportunity, and I think my job is different in man y 

respects than the prior directors had. 

SENATOR AANESTAD:  Is there anything internal 

in the department itself regarding personnel or 

logistics that would prevent you from optimizing th e 

goals you just stated?  

MR. STURLA:  No, Senator.  I don't believe so. 

SENATOR AANESTAD:  Thank you. 

CHAIRMAN STEINBERG:  Senator Oropeza.  

SENATOR OROPEZA:  Thank you very much.  

Let me -- I'm sort of sitting in between two 

microphones here.  

I'd like to follow up, really, on a couple of 

the questions asked by both our Chair and Vice Chai r.  

In your testimony you mentioned or stated that 

there -- you believe that there are methods that ca n be 
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employed to improve our cost effectiveness, and I w as 

kind of hoping that you would go a little beyond th at 

and say "such as" or "to include," and then tell us  

about a couple of those.  Would you do that now.  

MR. STURLA:  Certainly.  

I've looked at Pennsylvania, one of the states 

that Chairman Steinberg mentioned as one of the top  

performing states, and I have looked at their syste m.  

We now currently in California train -- Each county  has 

a training staff that conducts training for that 

individual county.  By centralizing training, we ha ve 

the opportunity to reduce the number of staff that 

trains statewide and provide uniform training for a ll 

staff.  I think that's one of the things.  

One of the things we've also worked with is 

creating centralized phone centers so that each 

individual county agency need not answer the phone.   

We're doing that on a pilot basis right now.  We ha ve 

several counties that are engaged in that.  Butte C ounty 

is answering calls from another smaller county.  Sa n 

Mateo County is answering phone calls, or soon will  be, 

for Marin, San Benito, and Santa Cruz County; and O range 

County is taking Imperial County's calls.  Now we'v e 

just started that, but we found what that has done is 

free up caseworkers to do more productive activitie s.  
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Also, Pennsylvania makes extensive use of 

administrative process in establishing their court 

orders as opposed to using the same processes that we 

use in California, which are judicial processes, an d 

those are quite a bit less expensive.  

SENATOR OROPEZA:  I see.  Okay.  Well, along 

this same line of becoming more effective, more cos t 

effective and effective -- Well, starting with effe ctive 

in terms of enforcement and how that impacts our st ate 

socially, talk for a minute about how you see that 

happening and how your duties as -- directing this 

program help resolve, perhaps, or address some of t hese 

issues in our state. 

MR. STURLA:  This program forms an important 

lifeline to so many families, families that actuall y 

need regular monthly child support in order to pay their 

bills.  If we do our job well, those dollars are 

received by those families, and those families don' t 

have to look to public means to support themselves.   So 

it's very important in that respect.  

On the other hand, we also owe a duty to the 

noncustodial parents that pay support to promptly a nd 

effectively make sure that the amount of the child 

support orders that they are paying is in accordanc e 

with the guideline and in accordance with what they  can 
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afford to pay.  Both sides of the equation are nece ssary 

to make sure that the child support system works.  

We find that if child support orders are too 

high in this economy, with people becoming unemploy ed 

and underemployed, it 's incumbent upon us to act qu ickly 

to make sure that those orders are adjusted to 

accurately reflect the ability of the individuals t o 

pay.  As long as we do that, then we will maintain the 

cooperation of our noncustodial parents who pay chi ld 

support, and we'll be more effective.  

SENATOR OROPEZA:  Well, that is so interesting 

to me, that second piece of what you said.  You kno w, 

I'm a child of divorce, and my mother experienced 

difficulties at times with child support, and at th at 

time, I mean, a long time ago, I -- I don't think, 

although I could be wrong about this, it was very 

different, or at least it appeared to me, that at l east 

on its face was different relative to the rights --  who 

had the right to change an order, for instance, on the 

amount and, you know, the timing.  I had no -- I ne ed to 

learn more about this aspect, because it is -- appe ars 

to be very different than it was a while back.  

Another thing that I think is different is that 

we, today, have much more of an opportunity to util ize 

technology, and I understand that the department sp ent 
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some goodly amount of money to -- you know, for the  

automation system that we use now, yet it does not 

interface with many of the other state agencies tha t 

would be so helpful, it seems to me, in locating an d 

working with the noncustodial parent on this.  

Can you talk to me a little bit about -- or to 

us a little bit about this $1.5 bill ion dollar, as I 

understand it -- correct me if I'm wrong about the 

numbers or any part of what I've said -- this 

$1.5 bill ion dollar investment that does not interf ace 

with the basics, like the DMV, the Department of 

Insurance, the CDCR.  These are, it seems like, log ical 

places that you might find some of these folks that  need 

to be found.  

MR. STURLA:  We have identified probably about 

80 separate interfaces that would be helpful in the  

child support world.  As part of the development an d 

implementation of the system, since these interface s 

were not required for federal certification, some o f 

those interfaces or many of those interfaces were n ot 

created during that time.  

Many of the interfaces now are data-exchange 

interfaces, meaning we get the data but the system 

doesn't do anything with the data except present it  

in the system to a caseworker.  These are all thing s 
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that need to be improved as we go forward to improv e the 

functionality of the system, because, of course, th e 

ideal interface is one that receives the data and t akes 

the next appropriate step in dealing with that data  so 

that no caseworker intervention is necessary.  But we -- 

Each one of those interfaces is something that we a re 

aware of and that we are working on. 

SENATOR OROPEZA:  You are.  And what's your 

view -- again, it's a timing question like the Chai r had 

on some matters.  What's your view on the timing on  

engaging some of these agencies like DMV and Depart ment 

of Insurance and others?  

MR. STURLA:  We have discussions with those 

departments about creating the interface.  Right no w, 

defining what data we wish to have and how we wish to 

use that data in our system is subject to analysis and 

design. 

SENATOR OROPEZA:  All right.  Okay.  Thank you.  

Thank you, Mr. Chair. 

CHAIRMAN STEINBERG:  Thank you.  Let's hear 

from witnesses in support of the nominee.  Come on up.  

If there are other witnesses in support, come on up  as 

well. 

MS. RODRIGUEZ:  Good afternoon.  I'm Iliana 

Rodriguez, president of the Child Support Directors  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

18

Association and director in San Mateo County.  

On behalf of the board of directors of 

California's Child Support Association, thank you, 

Senator Steinberg and Senators of the Rules Committ ee, 

for the opportunity to speak today at the confirmat ion 

hearing of the director of the California Departmen t of 

Child Support Services, James Sturla.  I also want to 

welcome Mr. Sturla to the department.  

Our association, which represents the local 

child support directors of California's 58 counties , 

has had a long relationship with the Department of Child 

Support Services over the years, and we look forwar d to 

growing and strengthening that relationship still 

further under Mr. Sturla's leadership.  

I have had the honor of working with Mr. Sturla 

when he was the local child support director in Ora nge 

County and during his tenure as a board member and past 

president of the Child Support Directors Associatio n in 

California.  He has battled passionately on behalf of 

this program in his 17 years.  His ideas and ideals  are 

stamped on many an issue.  

In his short term as director of California's 

Department of Child Support Services, Mr. Sturla ha s 

demonstrated his desire to work in a strategic, 

thoughtful, and collaborative manner to increase 
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collections and improve performance in California.  

Under Mr. Sturla's leadership, you can be 

confident that California's child support program w ill 

be led by a man who is extremely knowledgeable abou t the 

program and its issues, who is steadfast in his pur pose 

to attain the highest level of performance, is outc ome 

focused, and who holds himself to the highest stand ards.  

For these reasons, Mr. Sturla has the support of th e 

local directors who look forward to working with 

Mr. Sturla on the many issues, some of which you've  

mentioned today, that confront the program.  Thank you. 

CHAIRMAN STEINBERG:  Thank you very much.  

Appreciate you coming.  

Are there any witnesses in opposition?  Okay.  

SENATOR DUTTON:  I've got one follow-up. 

CHAIRMAN STEINBERG:  Go ahead, Senator Dutton, 

and I would like to suggest a direction here. 

SENATOR DUTTON:  Okay.  I'm curious on the 

CCSAS system that we're doing.  I understand it was  the 

maintenance and operation phase that created some o f the 

problems, the overrun and so forth, the cost overru n. 

MR. STURLA:  Yes.  While we were implementing 

the system, we were also operating two other system s, a 

cases system and an ARS system, and they had to be 

maintained and operated until CSC was finally 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

20

implemented in November of 2008.  

SENATOR DUTTON:  So how much will the upgrades 

cost?  

MR. STURLA:  The upgrades -- the cost to the -- 

initial cost of the system was approximately $800 

million dollars, and there was approximately 

$100 million dollars in change requests that were m ade 

to the system during the ten-year development and 

implementation schedule. 

SENATOR DUTTON:  So how much are we going to 

need now to finish it?  

MR. STURLA:  Well, as we go forward, we have a 

change request, which are -- Changes to the system come 

in three basic varieties:  Number one, changes in l aw 

that necessitate it; two, changes to our judicial f orms 

which our judicial counsel does; and changes in 

functionality, which are changes to make the system  more 

cost effective and work better. 

SENATOR DUTTON:  I can appreciate all that.  

I'm trying to get a grasp on what's it going to cos t 

me to finish the job with the upgrades and stuff.  We've 

obviously got a little financial problem here, so I 'm 

just trying to figure out what it is, if you can gi ve me 

a dollar amount, and then I'd also like your though ts as 

to where we're going to get the money. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

21

MR. STURLA:  Right now -- We are developing our 

budget right now.  I will say that we expect to hav e 

significant savings.  This past year we spent $223 

million dollars on our automation costs.  I expect 

substantial savings in next year's budget from that . 

SENATOR DUTTON:  You can't give me hard 

numbers?  

MR. STURLA:  I don't have a hard number for 

you, Senator.  I'm sorry.

CHAIRMAN STEINBERG:  All right, Mr. Sturla.  

Thank you again for coming today and your public 

service.  Your 365th day is the 5th of January, and  you 

come before this committee, as I said earlier, with  

excellent credentials.  And I look forward, hopeful ly, 

to casting a yes vote in support of your confirmati on, 

but I'm not ready to do so today, because the 

conversation that we have had here illustrates, I t hink 

for me, at least as chair of the committee, and I w ould 

expect for my colleagues as well, that we want goal s and 

timetables that are specific, because you're now th e 

third administrator in three years.  And everyone d oes, 

in fact, get up and say, you know, they're optimist ic.  

You know, we've all read and know of strategic plan s and 

master plans and all of that, and yet you look at t hese 

statistics that you're not responsible for, this ha s 
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been a long history, and it speaks to the need for 

aggressive action to improve performance.  

And so I will be prepared to vote for you and 

encourage the committee to do the same after we rec eive 

from you and your office a more specific detailing of 

goals and timetables around the following:  When do  you 

expect California to improve on its national rankin g of 

46 out of 51 on current collections?  By what time 

period can we expect that ranking to jump to where?   

And I encourage you to be conservative.  Don't 

just tell us what we want to hear.  We'd like you t o 

report in six months it will go from 41st to first,  but 

make it credible, make it realistic, as long as it 

demonstrates real improvements over time.  The same  with 

arrearage collections, the same with the timetable for 

improving cost effectiveness.  

And Senator Oropeza I thought asked a very 

important question about the integration of these 

various modes of technology that allow us to work w ith 

the DMV and the Department of Corrections and the 

various departments of social welfare so that you h ave 

access to as much information as possible to be abl e 

to help counties find someone who is not paying the  

child support that they owe.  

In other words, this process, which it sounds 
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like you're going through anyway now, we would like  to 

see it, and we would like to see it with as much 

specificity as possible so that we can say together  that 

three years from now, we improved our ranking by 

100 percent, or we improved our ranking by 50 perce nt, 

and here's what we did to get there.  I think it wi ll 

make your job and the mission of all who work with you 

that much more focused, that much more direct, and 

together we can be on the same page.  

Do you think you can do that over the next 

month or two?  

MR. STURLA:  I believe I can, Senator. 

CHAIRMAN STEINBERG:  Okay.  Thank you very 

much.  

So without objection, unless somebody wants to 

vote, I would like to put it over without prejudice .  

And, again, I look forward to voting for you, but l et's 

get that information so that we are specific about where 

we want to go with this department.  

MR. STURLA:  Thank you. 

CHAIRMAN STEINBERG:  Thank you very much, sir.  

All right.  Let us move next to Ken Yeager as a 

member of the Air Resources Board.  

Mr. Yeager, how are you?  

MR. YEAGER:  I'm fine, thank you.  
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CHAIRMAN STEINBERG:  Good.  Welcome, welcome, 

welcome.  Any member of your family, or friend or f oe, 

that you would like to introduce?  

MR. YEAGER:  No.  They're all back in San Jose 

listening to this online. 

CHAIRMAN STEINBERG:  Okay.  Well, very good.  

Hi, everybody.  

Please go ahead with an opening statement.  

MR. YEAGER:  Thank you.  Chairman Steinberg and 

Members of the Rules Committee, thank you for this 

opportunity to come before you today for your 

consideration of my appointment to the California A ir 

Resources Board.  

It has been my distinct honor to serve on the 

Air Resources Board for the last eight months.  I f eel 

fortunate to have been appointed by Governor 

Schwarzenegger to the ARB at such an historic time.   It 

is my hope that I can contribute to the implementat ion 

of AB 32, given my academic background, my years of  

experience in local government, and my passion for 

improving the physical well-being of California 

residents, particularly children.  I believe the 

evidence is clear that poor air quality contributes  to a 

higher incidence of asthma in children and leads to  

unintended secondary health problems, such as obesi ty 
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and diabetes.  

My six years as a member of the San Jose City 

Council and almost three years on the Santa Clara C ounty 

Board of Supervisors gives me insight into the role  that 

local government has in reducing greenhouse gas 

emissions.  One significant way we can reduce our c arbon 

footprint is through better land-use planning and t o 

understand the cause-and-effect relationship betwee n 

smart growth, vehicle miles traveled, and clean air .  

As Santa Clara County's representative on the 

Bay Area's Metropolitan Transportation Commission, on 

the Association of Bay Area Governments, I advocate  for 

policies that promote such planning, as well as tho se 

that advance the principles of SB 375. 

CHAIRMAN STEINBERG:  You got my vote. 

MR. YEAGER:  As the recession continues to 

reduce -- 

SENATOR OROPEZA:  Good call there.  

MR. YEAGER:  Nothing like a little bit of 

homework from the college professor, I guess.

As the recession continues to reduce the number 

of jobs in California, I will be working with our l ocal 

building trades unions and our community colleges t o 

help train people to gain the skills they need for 

green-collar jobs.  As the representative on the Ba y 
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Area Air Quality Management District, on the ARB, a nd as 

a county supervisor from the Silicon Valley, I hope  to 

be a link between the ARB and innovative companies in 

Silicon Valley that are at the forefront of our new  

green economy.  

I believe very strongly in the mission of the 

California Air Resources Board.  Global warming and  

climate change are two of the most critical issues of 

our time.  As a nation, we must do all we can to li mit 

our dependence on foreign oil.  As consumers, we mu st 

prioritize and value energy conservation.  As 

policymakers, we must encourage and promote the use  

of alternative energy sources.  And as stewards of the 

lands, we must protect our forests, oceans, rivers,  and 

lakes.  

The foremost in my decision-making process when 

I vote on regulations at ARB meetings is how our ac tions 

will improve the quality of air for our most vulner able 

populations, namely children, seniors, and the infi rm.  

The impact of poor air quality on the health of the se 

populations is staggering in both human and economi c 

terms.  For children it means higher rates of asthm a, 

and for seniors it means higher rates of chronic 

pulmonary diseases.  For us as a state and a nation , it 

means higher medical costs.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

27

In contrast, cleaner air increases the overall 

health of our population, resulting in increased 

physical activity which can lead to wide-range impa cts 

on health by decreasing obesity, cardiovascular 

diseases, cancer, and improving the overall quality  of 

life.  

As a member of the ARB, I hope to bring more 

attention to these issues, especially the impact th e air 

quality has on public health and our physical 

well-being.  

Thank you again for your consideration of my 

appointment.  I'm now happy to answer your question s.  

CHAIRMAN STEINBERG:  Thank you.  Is it Doctor 

or Mister?  

MR. YEAGER:  Doctor.  

CHAIRMAN STEINBERG:  Dr. Yeager.  Very good.

Senator Dutton, would you happen to have any 

questions?  

SENATOR DUTTON:  How do you feel about SB 295?  

Sure.  

Back when we met in June, I had asked you if 

you had a chance -- Well, first of all, let me back  up 

just a tad.  Let me ask you a question that came up  in a 

hearing the other day.  Do you happen to feel small  

business is expendable with regards to enacting the  
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Climate Change Act?  

MR. YEAGER:  I don't believe they are 

expendable. 

SENATOR DUTTON:  Thank you.  Appreciate that.  

In our last meeting when you and I met back in 

June, I asked you if you had an opportunity to take  a 

look at some of the peer reviews of the AB 32 econo mic 

analysis that was done, and you indicated to me at that 

time that you had not.  I just wondered if you now had a 

chance to look at them.  

MR. YEAGER:  Senator, I happen to have a copy 

of the latest report that I believe that you were m aking 

reference to during our conversation.  

SENATOR DUTTON:  That's not the Sac State one, 

is it?  

MR. YEAGER:  This is the Sac State one.  

SENATOR DUTTON:  That's not the one.  That 

wasn't out.  The ones I'm talking about is -- There  was 

a UCLA professor by the name of Matt Kahn who noted  that 

the cost of regulations is likely to be much larger  than 

what was recorded, and this is in the economic anal ysis 

done by CARB.  And also you have Harvard professor 

Robert Stavins who noted that the economic analysis  was 

terribly deficient in critical ways and should not be 

used by state government or the public for the purp oses 
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of assessing the likely cost of CARB's plans.  That 's 

his quote.  Those were the two reports.  And of cou rse 

our own LAO had noted, when they did a review of th e 

report, the economic analysis, that the valuation o f the 

cost and savings were inconsistent and incomplete.  

Those are actually the three that I talked to you a bout.  

Have you taken a look at any of those three?  

MR. YEAGER:  Yes, I have, Senator. 

SENATOR DUTTON:  And what's your opinion?  

MR. YEAGER:  You know, it's a very worthy 

conversation that goes on with these studies.  I th ink 

certainly with my academic background, you realize there 

are many ways to look at various issues, and I cert ainly 

value research.  

As California is in the forefront of many of 

these decisions, I think it's important that we do it 

right.  I think trying to get to the goal line is n ever 

easy.  I think it's important for all of us again t o 

look at the studies to see what they say and to rea lly 

come up with -- as close as we can to the right ans wers 

that we have.  

As I think you know, we will be receiving a 

report from ARB staff in December with another look  at 

the economic analysis, and certainly at that time w e can 

see what they've included as far as the studies tha t you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

30

have reported, and certainly the conversation will 

continue on from there. 

SENATOR DUTTON:  In the meantime, we've lost 

another 750,000 jobs right now, and regulatory heav iness 

is one of the things cited as one of the causes, an d 

it's also one of the things I'm hearing.  I don't 

understand if you said you do not feel that small 

businesses are expendable, why wouldn't you want to  put 

a high level of importance on the economic analysis  and 

make sure we get it right.  

As you just pointed out, the one that was just 

put out by Sac State, those professors, they estima te 

that the AB 32 will cost each small business in 

California nearly $50,000 and will add 1.1 million 

people to our unemployment lines.  

Now, I don't understand why you feel that we 

shouldn't be taking a real serious look at this, be cause 

even if it 's remotely true that this could be possi ble, 

I think I'd be really concerned if I was about to e mbark 

on a new regulatory scheme with fees and everything  

else.  I would want to make sure I kind of got it r ight.  

And right now, I don't have the confidence that it is 

right, and I'm really concerned that you -- as a me mber 

of the board, you don't seem to feel that some of t hese 

small business operators -- and I'm not talking abo ut 
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the giants, the big boys.  I'm talking about the sm all 

guys.  I don't see why they don't seem to be gettin g 

more of a fair hearing when they're dealing with AR B. 

MR. YEAGER:  I hope I've stated that I do take 

this issue very important, and certainly as someone  who 

represents many of these small businesses in San Jo se 

and Santa Clara County, I certainly understand that  -- 

the impact that the recession and many of the gover nment 

regulations is having on them.  

My feeling is that the ARB staff and certainly 

the board takes this whole issue very seriously.  I  know 

again in December we will be discussing the new eco nomic 

analysis.  I'm not sure exactly when it will be out , but 

I know these things take time to be able to get the  

information and to do it right.  So I don't believe  

anybody is dragging their feet on this.  

SENATOR DUTTON:  Well, I just want to remind 

you I was around here when AB 32 was passed, and th ere's 

probably about 12 or 13, maybe 14 references about the 

economic liability of what our action plan was goin g to 

be.  And now it's supposed to be of critical import ance, 

and yet I see CARB just keep going on.  It's almost  like 

you're trying to take -- and this is strictly my ow n 

personal opinion.  It's certainly not shared with t he 

majority, probably, on this committee, but, you kno w, 
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right now, what I'm concerned about, we're creating  a 

whole bunch of problems right now that people are h aving 

trouble dealing with on top of a recession, okay, a nd 

supposedly we're supposed to be setting an example for 

the rest of the world.  Well, I 've got to tell you,  if 

we don't get it right, nobody's going to follow thi s 

example.  And then the only thing we've accomplishe d at 

this point, we've prolonged the recession, we've 

actually created a lot of economic hardship on peop le, 

and for no good reason, because if we don't get it 

right, nobody else is going to follow us.  

MR. YEAGER:  I agree.  

SENATOR DUTTON:  That was my concern I 

expressed to you back in June.  I still have it.  

Frankly, I'm a little disappointed that CARB hasn't  

actually been more proactive in making sure we get it 

right. 

CHAIRMAN STEINBERG:  How much -- Just to follow 

up, because it's a very important line of questioni ng, 

how much time do you or does CARB spend on the gree n 

economy, on the opportunity that we all talk about to 

create high-wage green jobs?  Is that a frequent to pic 

of discussion at CARB meetings, how to integrate th e 

importance of the economy with a good healthy clima te?  

MR. YEAGER:  Absolutely.  We have many business 
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representatives testifying at our meetings.  Certai nly, 

with all the workshops and the outreach that ARB st aff 

does, certainly includes local businesses.  I think  ARB 

staff has done a great job holding workshops throug hout 

the state making sure that they receive input from 

people.  Certainly, again, for those of us who are 

elected officials on the ARB board, I've been very aware 

of the need for more green jobs, for the training o f 

people.  We certainly have done some things in the 

community colleges in the Santa Clara County area.  

So, again, we have lost so many jobs, and so 

many people are looking for jobs, we know that this  is 

one of the sectors that certainly can grow, and we need 

to make sure that our workforce is ready for those jobs 

when they become open. 

CHAIRMAN STEINBERG:  Over time, I know that 

AB 32 planning process and all that it entails and all 

the controversies, that it's enough work to do for a 

board, but, really, the opportunity to turn Senator  

Dutton's legitimate concerns on their head I think is to 

be much more bold about jump-starting a green econo my.  

I mean, who's looking at our public finance system?   

Who's looking at our tax incentives?  Who's looking  at 

our bonds and the way that we pass bonds?  We're lo oking 

at it, to be honest with you, some of it; but, you know, 
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in the midst of this fiscal crisis, et cetera, ARB is in 

a perfect place to expand its scope to not have it be an 

either/or, because it can't be either clean air and  

healthy climate or a good strong jobs base.  I woul d 

encourage more thought and more bold action. 

MR. YEAGER:  Thank you.  I know there's a 

number of members of the ARB staff here in the audi ence 

today, and I'm sure they've heard your comments.  A nd 

I'l l certainly take them back to Chairman Nichols a nd 

everybody on the board. 

CHAIRMAN STEINBERG:  Appreciate it.  

I want to ask you, as the Bay Area 

representative, your view on inner-basin pollution 

transport, having nothing to do with the fact that I 

represent Sacramento in the State Senate.  That mea ns 

that, you know, it's been a long-held topic of 

discussion about as the Bay Area improves its air 

quality, air quality of the Sacramento-San Joaquin basin 

gets worse, and your view on how to balance two ver y 

important regions of our state. 

MR. YEAGER:  It's interesting with the RTAC 

coming up with their goals for the cleaner standard s for 

each of the regions, we're still sort of waiting fo r 

them to issue that report, which will certainly hap pen 

in September, and at this point we don't know wheth er 
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it's going to be overall goals for the state or whe ther 

they're going to do it by region.  Certainly, the B ay 

Area has better air quality as opposed to the San 

Joaquin Valley and more of the inland areas, and so  it's 

a question of how you sort of balance that all toge ther.  

Certainly, some of the regulations will affect the 

Valley more than they do on the coast.  

I think, again, all of us are sort of waiting 

for the RTAC to make their decisions, and I think t hat 

will help guide our decisions better.  

CHAIRMAN STEINBERG:  My last question:  Impact 

on the three-day furloughs on the ARB staff.  What can 

you tell us about what you have seen as a member of  the 

board?  

MR. YEAGER:  It has taken a big toll.  As you 

can imagine, this is a very critical year for ARB 

working with many of their regulations, certainly t rying 

to continue on with their public input, and to lose  

those three days a month I think caused a lot of 

frustration and a lot of stress on the organization . 

Senator Dutton was saying we need to do it right, a nd 

this certainly takes a lot of staff time away from the 

critical work that they're doing. 

CHAIRMAN STEINBERG:  Okay.  Thank you, 

Supervisor.  All right.  
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Are there other questions?  

SENATOR AANESTAD:  Sure. 

CHAIRMAN STEINBERG:  Senator Aanestad. 

SENATOR AANESTAD:  Doctor Yeager, thank you for 

being here.  I don't buy a lot of, you know, this g reen 

economy.  Maybe in the year 2050 we can achieve som e of 

the goals that the legislature has been talking abo ut, 

but the fact of the matter right now is hundreds of  

thousands of jobs, real jobs, not green jobs but re al 

jobs, are being lost, and a lot of them, in my dist rict, 

due to decisions made by CARB.  

I can tell you that of the three largest 

trucking firms in the 4th Senate District, two are going 

out of business -- well, one is moving to Oregon, t he 

other is going out of business -- because they cann ot 

comply with the economic facts of life based on the  set 

of regulations that came out of the staff of CARB t hat 

you laud and I fault for doing poor research, not h aving 

research available for the legislature to look at, 

especially the legislative analysts being very crit ical 

when they're trying to do their projections and can 't 

even get the information.  

How can you sit there as the director and say 

that you have such faith in the CARB staff?  I happ en to 

think that maybe three furlough days isn't enough.  The 
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less we make the CARB staff come to work, maybe the  

better off the economy of California will be.  That 's 

how hard line I am on this position.  

I have some questions based on some of your 

opening statements.  First of all, where does CARB find 

in any of its mandate getting into issues such as l and 

use planning and smart growth?  Is not CARB based o n -- 

to set air quality standards, especially regulating  

mobile sources of pollution and then working with t he 

local air districts on the stationary?  Isn't that their 

charge?  Is land-use planning and smart growth part  of 

their overall charge?  I can't find it anywhere in AB 32 

or anywhere else where this is really the purview o f the 

air quality board, and yet it has a lot to do with their 

past performance.  

I'd like to have you respond to:  Where do you 

find that charge?  

MR. YEAGER:  Senator Steinberg might be able to 

help me out here, but SB 375 specifically gave some  of 

the regulation authority to ARB to carry out the mi ssion 

of SB 375. 

CHAIRMAN STEINBERG:  More specifically, if I 

may, that's exactly right.  This bill, of course, p assed 

both houses of the legislature last year, signed by  the 

governor into law, went into effect January 1st, an d it 
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specifically gives ARB the obligation to set target s, 

air-quality targets, for the 17 metropolitan planni ng 

organization regions of the state, so the ARB is wr itten 

directly into the law. 

SENATOR AANESTAD:  Second question:  You made 

the statement that we need to do all we can do to b ecome 

less dependent on foreign oil.  Do you personally 

support increased oil production coming from Los An geles 

County, specifically, let's even say, off of 

Santa Barbara?  

MR. YEAGER:  I am not in support of offshore 

drilling off the coast of California.  

SENATOR AANESTAD:  So you are not in support of 

all we can do to get less dependent on foreign oil.  

MR. YEAGER:  I believe with our efforts with 

renewable energy, with better conservation, with 

hydropower, any number of sources that we have here , 

that we'll be able -- I hope to be able to create e nough 

raw energy that it does lessen our dependence on fo reign 

oil. 

SENATOR AANESTAD:  But you know that's not 

happening.  Solar, wind, biomass, all of these have  been 

environmentally challenged in the courts, 

technologically so expensive that we can't afford t o do 

it without government subsidy.  This is what your g reen 
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economy and all your new green jobs or so-called gr een 

jobs are going to be based on, and yet we can't get  a 

single biomass plant up and running in the area whe re 

California has its forests because of environmental  and 

legislative restrictions.  It's all pie in the sky.   

It's all double-talk.  And in the meantime, real jo bs 

are being lost every day in this state, and much of  that 

is the direct result of the lack of foresight by th e 

Air Resources Board, which you seem to support, in 

considering the economic question to some of the 

decisions they're making regarding air quality 

standards.  How do you react to that?  

MR. YEAGER:  You are correct.  I am a supporter 

of the California Air Resources Board.  I think it can 

always do better.  It can always receive as much in put 

as it can from the public and from businesses so th at 

they can do the best regulations as best they can.  I 

think there's a tremendous sense that, again, we ne ed to 

do it right here first.  Other states, other countr ies 

are looking at what we're doing.  We are certainly 

paving new territory on all of these issues.  

Again, I think all of us take very seriously 

the issues of global warming and the impact it 's ha d on 

the environment.  All of us are trying to do as goo d of 

a job as we can, and that often again means more 
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dialogue, more research.  But I think certainly the  

legislature and the voters of this state have certa inly 

asked us to do all we can to deal with these very 

important issues. 

SENATOR AANESTAD:  I guess I'd just make one 

more comment.  In these new green jobs that you're 

talking about -- Let's talk about biomass.  You kno w, 

I'm thinking about a year ago, in one day, the amou nt of 

carbon put in the air in my 4th Senate District alo ne 

from uncontrolled forest fires, over 1,000 of them 

starting in one night, much of which could have bee n 

reduced had we had some honest effort in reducing 

biomass from the floor of the forest, an effort whi ch 

has not even a year later started.  Maybe we need 

instead of thinking about -- and the result of all that 

carbon in the air -- 

You can pass all the regulations you want, 

because China is putting much more than that in the  air 

every day that's coming over here.  How can you exp ect 

that anything that you do as far as the kinds of 

decisions that have been made are going to have any  

impact whatsoever on global warming until you get 

compliance and control of all of these wild fires, all 

of the carbon coal in the air from China, everythin g 

that Europe is doing, which, by the way, they've go ne 
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backwards on their air resources regulations as of six 

months ago.  

It seems like we're not leading the world.  

We're kind of like being the tail that's kind of 

following wherever the dog is going. 

CHAIRMAN STEINBERG:  We'll take it, as Senator 

Aanestad indicated, as a comment and a very strong 

opinion.  I' l l let you wrap it up in your closing.  

Let's see if there are witnesses -- Do you have 

a question, Senator Oropeza?  Sorry.  

SENATOR OROPEZA:  Just -- Shouldn't take long, 

Mr. Chair.  

First of all, Dr. Yeager, I want to express my 

appreciation for the time that we spent talking.  

MR. YEAGER:  Thank you. 

SENATOR OROPEZA:  And many of my questions were 

answered there.  

I'd like to ask you sort of a big-picture kind 

of question, and it's not on policy.  It 's on your own 

view of yourself and the board that you seek to con tinue 

on.  And -- okay.  

Yourself, the board, and then sort of the 

people of California as the beneficiaries or the 

recipients of the product that you all put out ther e in 

terms of the regulation enforcement, et cetera.  
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It's not a big question, but how do you view 

how you will fit, where you will fit, going down th e 

road for potentially a little bit of time or potent ially 

quite a bit of time?  How do you view your role in the 

context of these other sort of groupings, which is your 

board?  How do your view your relationship and what  you 

will do as a board member, what your responsibility  is, 

what the board's responsibility is, then, to the pu blic 

at large?  

MR. YEAGER:  I believe we have a very 

impressive 11-member board, and each member brings a 

different perspective, which I think we certainly n eed 

to make better decisions.  Because of the years tha t I 

have spent in local government, I believe that's on e of 

the perspectives that I bring, and I want to make s ure 

that before passing a new rule or regulation, that the 

board and staff understands the impact it will have  on 

local government.  

Those of us who deal with land use and 

transportation understand how it really works when the 

rubber hits the road and certainly want to make sur e 

those are incorporated well into the regulations th at we 

have.  

Like you, I work very much on public health 

issues and children's issues.  It's one of the reas ons 
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that I wanted to serve on this board.  I care about  

public health and making sure the air quality is go od.  

It promotes physical activity, outdoor physical 

activity, and so I want to make sure that all of th e 

regulations that we pass are tied into that.  

There's a third part, and maybe it's the 

professor side of me coming out.  I think many peop le 

don't quite understand a lot about ARB and how it 

operates and who's even on the board.  And I've bee n 

working very hard, certainly in my county and the n ine 

Bay Area counties, to get out that information so p eople 

can respond, and they can read up, and they can be part 

of the discussion that is being held.  

SENATOR OROPEZA:  Just to quickly follow up on 

that, understanding that you view that as, you know , 

sort of your relationship to the world, so to speak , 

this world, how would -- how would your agenda of - - you 

mentioned children and the other things that you 

mentioned earlier as concerns -- manifest themselve s?  

How do you see yourself contributing beyond, or do you 

just think it is sharing your input and your point of 

view, which I concur is extremely valuable. 

MR. YEAGER:  I believe ARB staff and our 

director are certainly responsive to the board, as they 

should be, and, again, each of us bring a different  
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perspective and, certainly, areas that we need to g o 

forward with the regulations.  Again, these are ver y 

complicated, so, again, you want to make sure that you 

do it right.  And a lot of it, of course, is all of  us 

doing our homework, being very active participants of 

the issues that are going on.  And, again, understa nding 

the repercussions that many of them have, and I 

certainly understand Senator Dutton's concerns as w ell.  

So it's, again, going as deep as we can in understa nding 

what the overall impact of our regulations will be.   

SENATOR OROPEZA:  Thank you.  And just finally, 

I would share with you my hope that as a member of this 

board for between whenever it gets approved on the floor 

to 11 years, which we figured out was about max tha t you 

could potentially serve -- oh, no.  It wasn't 11. 

MR. YEAGER:  It would be about nine. 

SENATOR OROPEZA:  It's a goodly amount of time. 

MR. YEAGER:  It is.  

SENATOR OROPEZA:  In that time, do you see a 

time when actual board members would bring proposal s, or 

would it be more of a reaction to what the legislat ure 

brings to you all and also what is sort of generate d by 

staff as a result of conversation that board has?  

MR. YEAGER:  Again, I think those of us 

particularly who served in local office, but certai nly 
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here at the state level as well, we're not there to  be a 

potted plant, you know.  We have many of our own id eas, 

and it's our obligation to bring those forward and have 

it as part of the discussion.  Certainly, many of t he 

times it is responding to staff; but, again, we all  need 

to be very active participants.  And there certainl y 

will be issues that I see and concerns that I will raise 

that other board members or staff won't, because th at's 

not their perspective or they're dealing with other  

issues at the time. 

SENATOR OROPEZA:  So I'm sort of leading you to 

water, but -- So you would see yourself potentially  

bringing issues in the areas that you've expressed,  and 

perhaps others, to the board itself for direction t o the 

staff?  

MR. YEAGER:  Absolutely.  Absolutely.  And, 

again, that's part of what excites me about serving  on 

the ARB board, being able to be that type of 

participant. 

SENATOR OROPEZA:  Thank you. 

CHAIRMAN STEINBERG:  Thank you, Senator.

Anybody else?  Senator Cedillo. 

SENATOR CEDILLO:  My regular stuff.  Since you 

guys are -- mission is to address concerns about mo bile 

sources of air pollution, you know, in our state --  This 
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isn't a comment, but a question about your perspect ive 

or when are you guys going to weigh in.  We actuall y 

don't permit 2-1/2 million motorists to drive with a 

license, and as a result we have over 10 percent of  the 

motoring public driving the oldest vehicles on the road, 

and they're the most polluting vehicles.  So given this 

is your mission and your concern, I'm wondering if you 

have done any studies measuring the impact of that 

policy on both the economic and public health of th e 

State of California, concerns about it.  I 'd like t o  

hear from you on it. 

MR. YEAGER:  Senator, in the eight months that 

I've been on the board, I don't recall that issue c oming 

up before, so I'll get back to you as soon as I can  talk 

to staff and answer that question. 

SENATOR CEDILLO:  I'm excited that you're 

professorial about this and that you would have a 

professorial approach to figuring out that 10 perce nt 

seems to be a significant amount, a measurable amou nt, 

and they're driving the most polluting vehicles.  W e do 

a lot of things to try to improve the quality of ai r on 

our highways, congestion pricing, try to encourage 

behavior for carpooling, we encourage hybrids, all those 

we go to great pains to measure what their impact i s on 

our public health.  Here is 10 percent, we know for  
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sure, given a different circumstance, would be driv ing 

newer cars, less polluting, more efficient, and yet  we 

continue to be kind of -- I' ll say agnostic about t he 

impact, forcing 10 percent of our motoring public, 2-1/2 

million people, to drive the oldest vehicles in the  

state. 

MR. YEAGER:  I assume that was part of the 

philosophy behind the Cash for Clunker program, to get 

some of those vehicles off. 

SENATOR CEDILLO:  Right.  That's precisely my 

point.  So you take initiatives like this Cash for 

Clunkers, that's the basis for it, and yet on the o ther 

hand we have policies that don't permit 2-1/2 milli on 

people to participate in that. 

MR. YEAGER:  I understand.

CHAIRMAN STEINBERG:  Thank you, Senator.  

Are there witnesses in support of the nominee?  

Come on up.  Take them all, all at one time.  Brief ly, 

if you might.  Thank you. 

MR. MAGAVERN:  Chairman Steinberg, Senators.  

Bill Magavern with Sierra Club California just here  to 

say a few brief words in support of the confirmatio n of 

Dr. Yeager.  

The bar has been set high for the Bay Area

seat on the board.  The last two occupants were 
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Mark DeSaulnier and Jerry Hill, who were clean-air 

champions, and we think Governor Schwarzenegger cho se 

wisely in appointing Dr. Yeager.  He does a lot of the 

important work in between meetings to make sure he' s 

prepared, asks good questions, and in the eight mon ths 

he's been on the board, we think he's done an excel lent 

job.  He understands the connections among land use  and 

transportation and emissions.  He focuses on health  and 

making sure that we base decisions on the best 

information.  

For example, when the board was considering the 

low carbon and fuel standard, Dr. Yeager came out 

strongly for considering all of the life-cycle emis sions 

that go into the production of fuel, which was an 

important step forward.  So we're happy to support his 

confirmation.  

MS. HOLMES-GEN:  Mr. Chairman and Members, I'm 

Bonnie Holmes-Gen with the American Lung Associatio n of 

California, and we're also very pleased to support 

Dr. Yeager's confirmation.  And we want to say we a re 

really impressed with his commitment to improving a ir 

quality and public health, and to reducing the suff ering 

of individuals with asthma and other chronic lung 

illnesses in California.  

We also find Dr. Yeager very accessible to 
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address -- to listen to and address our issues and 

concerns, and we find that he's committed to ambiti ous 

and workable solutions to reduce global warming and  

promote smart growth.  As you can see, he takes tim e to 

deeply study the issues and understand them from al l 

sides.  We think he's a very strong addition to the  

board.  

CHAIRMAN STEINBERG:  Thank you.  

Next. 

MS. BAUTISTA:  Nidia Bautista with the 

Coalition for Clean Air.  We also support Dr. Yeage r's 

appointment.  

When we look at board members to serve on this 

very important agency, we want to make sure that th ey're 

accessible, that they're informed, and that they're  

engaged, and we feel very confident that Dr. Yeager  

meets that criteria.  And we do look forward to the  ARB 

board being an aggressive champion for clean air bu t one 

that's willing to engage the communities to assure that 

they are protected as well.  

So with that, we just want to express our 

support and commitment to Dr. Yeager's nomination.  

Thank you. 

CHAIRMAN STEINBERG:  Thank you very much.  

MS. MILLER:  Yes, Mr. Chair, Members, 
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Roxanne Miller here today representing our mayor, 

Chuck Reed, and our city of San Jose.  

Mr. -- The mayor has known Ken since he was 

first on the City Council of the City of San Jose.  Ken 

has exhibited always a deep knowledge of local 

government, as well as the climate-change-related 

issues.  Ken's position as the Bay Area Quality 

Management District board member coupled with his 

position as a Santa Clara County Board of Superviso rs 

member brings a wealth of knowledge with regard to local 

government and how decisions made locally, at the s tate 

level, can impact the state in a larger context.  

In the county, Ken has taken a leadership 

position with our climate action team, real world, on 

the ground, and knows firsthand what those decision s 

mean as far as impacts.  

Since CARB has been tasked with implementing 

initiatives to make the goals of AB 32 standards a 

reality, we are, in San Jose, and the mayor is 

specifically confident of the contribution that Ken  will 

make to the endeavors of the Air Resources Board.  We 

appreciate your consideration and wholeheartedly su pport 

his nomination.  Thank you.  

CHAIRMAN STEINBERG:  Thank you, thank you, 

thank you, Ms. Miller.  
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Any opposition?  

All right.  I'm pleased to support the 

nomination.  You come from, again, a research 

background, but you also obviously have involved 

yourself in politics and in public policy, and I ju st 

think the combination is rare.  And thank you for y our 

willingness to extend your public service.  It's no t 

like you don't already have enough to do with all o f 

your other responsibilities.  

I'd be happy to take a motion.  

SENATOR OROPEZA:  Sure, sure.  I'm sorry.  You 

were looking at me and I was -- of course.  

CHAIRMAN STEINBERG:  That's okay.

Moved by Senator Oropeza.  

Please call the roll.  

MS. BROWN:  Senator Cedillo.

Dutton.

SENATOR DUTTON:  No.  

MS. BROWN:  Dutton no.

Oropeza.

SENATOR OROPEZA:  Aye.  

MS. BROWN:  Oropeza aye.

Aanestad.

SENATOR AANESTAD:  No.

MS. BROWN:  Aanestad no.
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Steinberg.

CHAIRMAN STEINBERG:  Aye.  

MS. BROWN:  Steinberg aye. 

CHAIRMAN STEINBERG:  We'll put the measure on 

call until Senator Cedillo comes back.  

Thank you very much, Dr. Yeager. 

MR. YEAGER:  Thank you. 

SENATOR OROPEZA:  Good luck.  

CHAIRMAN STEINBERG:  All right.  Let us move -- 

Do you need a break?  

THE REPORTER:  Um-hmm. 

CHAIRMAN STEINBERG:  Let's take five minutes.  

(Recess taken.) 

CHAIRMAN STEINBERG:  The Rules Committee will 

reconvene.  

It's our pleasure to invite up Robert Pacheco 

as a member of the Occupational Safety and Health 

Appeals Board.  Assemblymember Pacheco is a former 

colleague, spent many a long hour together in commi ttee 

hearings, and it's nice to see you again. 

MR. PACHECO:  Nice to see you.  Nice to see all 

of you. 

CHAIRMAN STEINBERG:  Oh, I'm sorry.  Dr. Yeager 

is waiting.  Before we start, I'm sorry, can we lif t the 

call, please, on Dr. Ken Yeager as a member of the Air 
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Resources Board?  Two, two. 

MS. BROWN:  Senator Cedillo. 

SENATOR CEDILLO:  Cedillo aye. 

MS. BROWN:  Cedillo aye.

CHAIRMAN STEINBERG:  That nomination goes to 

the floor of the Senate by a three-to-two vote.  It  will 

be taken up forthwith.  Thank you very much.  

Okay.  Mr. Pacheco, welcome back.  Is there 

anybody that you want to introduce, family, friend,  foe?  

MR. PACHECO:  I have a number of the staff 

members from the OSHA Appeals Board with me, but my  wife 

couldn't make it today.  She had things to take car e of. 

SENATOR AANESTAD:  Someone had to work. 

MR. PACHECO:  Yes, somebody had to work.

CHAIRMAN STEINBERG:  Tell her hello for us, 

will you, please. 

MR. PACHECO:  I will.  

CHAIRMAN STEINBERG:  All right, sir.  We have a 

number of questions for you, but why don't we begin  with 

a statement from you, and maybe a little bit of a f ocus 

statement.  

I know you're familiar and aware of the 

confirmation hearing we had for Candice Traeger -- 

MR. PACHECO:  Yes.

CHAIRMAN STEINBERG:  -- where we raised a lot 
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of significant issues about calendaring and about 

defined structure in the settlements of Cal OSHA Ap peals 

Board, and maybe if you could be sort of directly 

responsive to some of those issues that we raised t he 

last time -- 

MR. PACHECO:  I'd be happy to.

CHAIRMAN STEINBERG:  Thank you.

MR. PACHECO:  Thank you, Mr. Chairman and 

Members.  I appreciate the opportunity to be here b efore 

you for you to consider my reconfirmation or 

confirmation and reappointment by the governor.  I do 

want to say that I have enjoyed the time that I've been 

on the appeals board.  I think it's been very produ ctive 

for me in terms of my learning of different things,  but 

more importantly I think my service to the State of  

California.  

I do take my responsibilities very seriously.  

As you know, I'm a student of the law, and I have a  

great deal of respect for the law.  I believe that it's 

important to be unbiased and to interpret the law a s it 

is written and not to write the law.  That's the ro le of 

the legislature.  

The board has had a period of growth.  We've 

come from a very difficult period of time where we 

discovered that the board had very significantly 
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increased the backlog of cases, and I call that "Ju stice 

denied and safety, basically, delayed."  And that w as, I 

think, something that was a challenge to me when I first 

went on the board, and we talked about it and said,  "We 

need to deal with this."  And that is probably one of 

the causes, that is one of the causes of -- the con cerns 

that have been raised and that were raised in front  of 

the -- both the Senate Labor Committee and here in Rules 

Committee when Ms. Traeger was confirmed.  

Those are concerns that we take seriously.  

We're not ignoring them.  We feel they are importan t.  I 

look at the board and the steps that the board has taken 

in a number of ways.  I think the board has been 

productive, has been proactive, been progressive, h as 

been responsive, and I take those in that line beca use 

we -- coming into the board, there was a very diffi cult 

period where we saw that cases that had been filed were 

just out of hand, and we had to do something about it.  

To be productive, we had to eliminate that backlog and 

by that we had to take steps that obviously were no t 

going to make some folks happy.  

But then once we had done that, we moved the 

backlog, I'm very pleased to say all the cases are now 

being heard between the time that the federal 

regulations require us to have them.  As you know, we 
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had a lawsuit against us for -- against the State f or 

not being in compliance with the federal regulation s.  

Cases were delayed.  I mean, we had cases that were  six, 

almost seven years old, and they needed to be remov ed, 

and we did.  We've gone through and removed that 

backlog.  We're now hearing cases within ten months .  

That's what we're required to do.  

SENATOR CEDILLO:  Pardon me.  I hate to 

interrupt you.  Just so I can think about this, wha t was 

the number that you started with and take us to whe re 

you're at.  

MR. PACHECO:  I can give it to you -- Let me 

give it to you in this manner.  I kind of went thro ugh 

and jotted some notes.  

In 2005 we had 4,651 cases documented, and the 

appeals disposed of were 4,300.  That meant we disp osed 

of less cases than we took in.  In 2006 we had -- 5 ,300 

new appeals came in, but we disposed of 5,600.  200 7 we 

took in 5,400, but we disposed of 7,000 cases.  In 2008 

we took in 5,100 and disposed of almost 7,000 cases  

again.  In 2009, where we are now, we have taken in  

2,200 cases, and we've disposed of 2,800.  

We're working hard.  We are using and 

maximizing our resources.  You all know the same th ing.  

All our budgets have been reduced.  Our staffing ha s 
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been reduced, our sources and resources have been 

reduced, and we are now doing the best we can with the 

resources we have.  

One of the concerns I know that has been raised 

because of the numbers I just told you is that ther e 

were a number of cases that were booked and 

double-booked, and in some cases triple-booked, in order 

to get the cases rolling.  We tried to remove those  

cases that we call low-hanging fruit, meaning those  

cases easily resolved by settlement, by quick 

disposition.  And those of you who have practiced l aw 

know that the judicial system went through exactly the 

same process.  

And Mr. Steinberg and Mr. Cedillo, I think you 

will remember back in -- I think it was 19 -- was i t 

1998 -- 1990 to 1995, thereabouts, the court system  was 

backlogged with a number of cases, and they had to go 

through the process of removing that backlog, and t hey 

went through the same thing, basically, we did.  Th ey 

began to expedite the cases.  No continuances.  The y 

were sent to arbitration, mediation, all kinds of 

things, until that case log was manageable.  

So we, unfortunately, had a similar problem.  

As you know, workers' compensation now has a simila r 

problem that we had, a huge backlog, and those need  to 
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be removed as well.  But that's for them to control .  

But I wanted to just say that what we have done 

is we took a difficult situation and now made it wo rk.  

We're now -- And I know that one of the major issue s has 

been the scheduling.  We started out this year in 

January scheduling hearings, 197 in January, 200 in  

February, 157 in March, 186 in April, 181 in May, 1 76 in 

June, 146 in July, and one of the things that 

Ms. Traeger said was that we were going to try to 

eliminate and reduce that double-booking.  

In August we only have now 29 cases that were 

set for hearing, and I don't know how many of those , 

actually, because we don't have the file numbers.  In 

September we have 85 cases set for hearing, and in 

October we have 89 cases set for hearing.  That's a  big 

drop in the number of cases set for hearing.  That will 

eliminate the double-booking where you will have pe ople 

from the division not having to appear -- handle tw o 

cases at one time.  I actually can give you an upda ted 

schedule that takes you all the way through October .  

CHAIRMAN STEINBERG:  If you don't mind, why 

don't we see that, because this is -- The crux of t he 

concern, as you know, Mr. Pacheco, is that on the o ne 

hand, when you're dealing with a lot of cases, ther e's 

scheduling challenges.  On the other hand, we know that 
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if you schedule too many cases at one time, there's  a 

huge incentive for parties to settle even if the ca ses 

do not involve, as you described, low-hanging fruit .  I 

mean, there may be real issues with citations.  It may 

be invalid, it may be valid.  You don't know -- We don't 

know what the circumstances are. 

So what's troubling to me is that we had 

Ms. Traeger's confirmation hearing -- when was that ?  

MS. SABELHAUS:  In January. 

CHAIRMAN STEINBERG:  In January.  

On June the 19th, 46 individuals write a letter 

to you and to Ms. Traeger in which -- and Mr. Carte r in 

which they complain about this layered scheduling.  They 

say in June there were 32 days at six locations whe re 

three or more cases scheduled for the same judge, s ame 

location, same time.  There were 14 days with four cases 

scheduled with one day and five cases scheduled.  S o 

that was two months and 12 days ago.  Is that -- 

MR. PACHECO:  That's a correct statement, but 

it's incorrect in terms of the number of hearings.  As 

we go through, I can touch on that.  

In June there were 176 cases scheduled for 

hearing.  123 of them ultimately settled, 15 of the m 

went to hearing.  So there were only in the entire month 

15 hearings.
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CHAIRMAN STEINBERG:  That may be because other 

parties felt like they needed to settle because the re 

wasn't enough time to have their case heard. 

MR. PACHECO:  I'm not disagreeing with that 

point because, as you know, having been in litigati on, 

you know what happens.  When you're at the courthou se 

steps, a lot of times you do settle at the end.  Bu t I 

don't think that statistically the numbers stand up  in 

terms of forced settlement.  I say that because 

statistically, 80 percent of the cases have settled , and 

we went back, like, I think it was eight, ten years  -- I 

think we did a calculation, I think, for eight or 

ten years.  For that period of time, the percentage  has 

stayed consistently around 80 percent.  

So it isn't -- and I think Ms. Candice 

indicated to you -- she said based on the calculati on, 

there was maybe a 4 percent increase that we have 

calculated.  So if there is an attributed amount to  

force having cases heard more rapidly, the only thi ng we 

could identify was a 4 percent increase over histor ical 

data.  

CHAIRMAN STEINBERG:  Okay.  But I want to get 

your central point here, because you get a complain t 

from these 46 people.  It 's fairly rare for people who 

appear before the board to be willing to put their name 
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on a letter, because obviously you would be afraid that, 

Oh my God!  I put my neck on the line or my client' s 

neck on the line.  Not that you would do that, but 

that's just sort of a natural feeling, and the fact  that 

they were willing to do it says, Whoa, there's some thing 

that they're really concerned about here.  

So the question, as I'm looking at the calendar 

here, and I'm not sure quite how to interpret this,  but 

if I 'm reading this right, August 11th, for example , 

there is one, two, three, four -- five cases set.  Is 

that one judge?  

MR. PACHECO:  No.  And I don't have an extra 

copy.

CHAIRMAN STEINBERG:  Well, here.  

MR. PACHECO:  I can tell you that -- 

CHAIRMAN STEINBERG:  Read from here.  

If you can hand it to the witness here, please.  

If you look at August 11th -- I just want to 

understand how to interpret that. 

MR. PACHECO:  Sure, I'd be happy to.  

On the right-hand side it identifies hearing 

type, and I have check marked the ones that are hea rings 

to let you know that those actually would be hearin gs.  

The others are pre-hearings or can be done by phone  

conference.
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CHAIRMAN STEINBERG:  So only the things checked 

are hearings, but it's one judge per category. 

MR. PACHECO:  Right.  And then the ALJ is 

listed at the very far right, so you'll see we don' t 

have a lot of the duplication.  And what we had to take 

into consideration -- We listened to those folks an d 

their concerns, and what we did is we were concerne d 

that we were booking the investigators to testify a t 

hearings that were obviously being held at the same  

time, maybe two hearings at one time.  They had to 

prepare for two.  So you can see that the identific ation 

of the district -- Look at where it says "Docket 

number," and you'll see a -- first the date, and th en 

you'll see R something and D something.  That tells  you 

the region and district.  So you can see they come from 

different regions, different districts, so that we' re 

not double-booking them as we had before.

CHAIRMAN STEINBERG:  Okay.  The check marks are 

pre-hearings?  

MR. PACHECO:  No.  The check marks are 

hearings.  

CHAIRMAN STEINBERG:  Are hearings. 

MR. PACHECO:  Yes.

CHAIRMAN STEINBERG:  Okay.  Now I'm looking at 

September 2nd.  September 2nd, Judge HNJ or Judge R F.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

63

God, I'm not reading this correctly. 

MR. PACHECO:  On the very far right is the 

judge. 

CHAIRMAN STEINBERG:  Okay.  So you've got

Judge RF has one hearing, Judge BF has one hearing,  

Judge DR on September the 2nd has two hearings, bot h at 

10:00 o'clock. 

MR. PACHECO:  Right.  What we're doing on some 

of those is we're now scheduling so that one is set  for 

9:00 o'clock and the other one is set for 1:30.  Mo st 

hearings last around two to four hours at the most.  

CHAIRMAN STEINBERG:  Okay.  So -- Hold on here.  

This is helpful, but I don't think we, as we're 

sitting here in real time, have a chance to really 

analyze this, because what we want to see is whethe r or 

not going forward here you have spread it out in su ch a 

way that says that at most, for example, a judge wi ll 

have two hearings scheduled, and even that at the s ame 

time is problematic.  And I know, because I was an ALJ, 

that sometimes you do that, although -- 

MR. PACHECO:  It depends on the difficulty of 

the case.  If you have two fairly easy cases, you c an 

dispose of them in an hour or two yourself.  

We've got to use our time productively.  

Sometimes you will -- In the times past, in the yea rs 
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when I told you about the total backlog that we had , 

they were scheduling at that time maybe one hearing  a 

week, sometimes, at the most, two hearings per week .  So 

all these cases were backing up, because they were not 

being heard.  

CHAIRMAN STEINBERG:  So -- all right.  Here's 

what we want to do.  What I want to do with our fin e 

staff here and, of course, other staff, I want to g o 

over this.  How far ahead are you scheduled?  

MR. PACHECO:  I think that goes through 

October.  

CHAIRMAN STEINBERG:  That goes through October.  

The witnesses I would like -- if they've seen the 

schedule, because I assume it's public -- 

MR. PACHECO:  We publish it as far as we can.  

The cases are set, like, three or four months ahead  of 

time.  

CHAIRMAN STEINBERG:  What you handed me is 

public, correct?  

MR. PACHECO:  That is the last information that 

we have generated.  I'm not sure how much of that i s 

published, because I don't know....  

CHAIRMAN STEINBERG:  It is now. 

SENATOR CEDILLO:  Published and public are two 

different questions. 
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CHAIRMAN STEINBERG:  Published and public.  

Okay.  Fair enough.  You can distinguish that. 

MR. PACHECO:  At the last stakeholder meeting, 

we actually handed the more current listing of case s, 

and one of the people that had been complaining abo ut 

the double-setting, when he had a chance to review that 

the scheduling had been substantially reduced, I th ink 

he may not have been totally satisfied, we don't ex pect 

that to be the case, but we expect that at least fr om 

that point on he understood we had made great headw ay in 

the reduction of the scheduling. 

CHAIRMAN STEINBERG:  Okay.  So let us -- We can 

take other questions, of course.  I think one of th e 

things that might be important is to hear from some  of 

the witnesses, including some of the witnesses who have 

some concerns.  

The other thing I would like you to be 

responsive to is, as a lawyer, the appellate court 

precedent -- let me put it this way.  The law, and I 

think I wrote this law, AB 1127 back in 1998, provi ded 

for a $5,000 minimum fine for willfully failing to 

protect a worker from serious injury or death, and 

one controversy that rose the last time with Ms. Tr aeger 

is that the board has been -- sort of on its own, 

without authority, been settling those kind of case s for 
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less than a $5,000 fine.  So I would love to hear y our 

response to that. 

MR. PACHECO:  Senator, if you recall, recently 

we heard the Senate -- the United States Senate 

interview Ms. Sotomayor, and she was asked similar 

questions of that nature on cases that either had n ot 

been posed or presented to her as yet, and she said , "I 

will give due consideration to those cases and trea t 

them fairly and honestly and give, I think, what sh ould 

be a fair result."  

CHAIRMAN STEINBERG:  I'm not asking you about 

Roe v. Wade. 

MR. PACHECO:  I know, but I'm trying to address 

the issue.  The issue is this:  There are a number of 

these cases pending before the board.  As a 

quasi-judicial body, we have to be considerate of h ow we 

deal with those.  

Let me tell you that I have some concerns, and 

I think in my letter to you addressed to the Senate  

about my reconfirmation I addressed that, that I ha d 

some concerns about how that issue was being dealt with, 

and I think we need to give more direction to the A LJs 

on how that's being handled.  And I believe that we  will 

be dealing with that.  

CHAIRMAN STEINBERG:  My question is a pure 
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policy question.  As a matter of policy, do you bel ieve 

the board has the authority, under Labor Code Secti on 

6409.1, to impose anything less than a minimum pena lty 

of $5,000 on employers -- and I'l l get it right thi s 

time -- who fail to report a serious injury or deat h of 

a worker to Cal OSHA?  That's the question.  As a m atter 

of policy. 

MR. PACHECO:  Senator, I read your leg. counsel 

opinion and his thoughts on how it works and how it  

applies.  Let me say to you that an employer is not  

cited under 6409.1, never is.  The division is not 

authorized to cite an employer under that section.  You 

can only cite them under the Regulatory Code 336, 

Section 336.  342(a) is the penalty section.  That' s the 

only way they can cite them.  

So as a lawyer -- 

CHAIRMAN STEINBERG:  You don't think -- That 

section is not applicable to -- 

MR. PACHECO:  Not that it's not applicable.  

It's just that if you look at the interpretation of  how 

it's being applied -- The division cites, based on its 

own regulatory framework.  The director actually --  When 

6409.1 was enacted, the director then enacted a cha nge, 

the director's regulation Section 336.  And in Sect ion 

336 that was imposed under the penalty side, 342(a) , it 
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says that the director -- that the regulation now s hall 

impose a penalty, "shall impose a penalty."  Senato r, 

when you drafted the regulation, when you drafted t he 

law under the Labor Code, it says "may."  

We know that it 's inconsistent.  You cannot 

have a director's regulation that is inconsistent w ith 

the statutory law.  And I'm just -- You asked me fo r a 

very broad approach.  I cannot go beyond that.  

CHAIRMAN STEINBERG:  So you don't feel that the 

regulation applies because the statute -- The statu te's 

permissive, the regulation mandatory, and you choos e to 

follow the statute.  Okay.  

I want to hear from -- Let's hear from 

witnesses.  Witnesses in support first.  

Witnesses either in opposition or expressing 

concern.  You can identify which.  

SENATOR CEDILLO:  Can I -- just on this 

question, Mr. President -- 

CHAIRMAN STEINBERG:  Yes, of course.  

SENATOR CEDILLO:  For clarification, so there's 

a conflict?  Did your law have permissive language or 

mandatory language?  

CHAIRMAN STEINBERG:  Well, the truth is I wrote 

the thing ten years ago.  I don't really remember, but I 

think it was permissive.  It may have been, but -- let's 
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hear from the lawyers, okay, and then we can -- 

It is "may."  It's "may" in the statute, no 

question about it.  Yes.  

MR. SCHMIDT:  "...may...of not less than..."

CHAIRMAN STEINBERG:  "May" what?  

MR. SCHMIDT:  "...may...of not less than..."

CHAIRMAN STEINBERG:  It says "...may be 

assessed a civil penalty of not less than $5,000."  

So, you know, you can either look at the "may" 

or you can look at the language "of not less than,"  and 

that's why we have courts. 

MR. PACHECO:  The other alternative might be 

zero. 

SENATOR CEDILLO:  Right. 

SENATOR AANESTAD:  Sure. 

CHAIRMAN STEINBERG:  Oh, that can't be.  

MR. PACHECO:  I'm sorry, sir.  That's what you 

wrote. 

CHAIRMAN STEINBERG:  Okay.  Go ahead.  Let's 

hear from the witnesses here.  

MR. SMITH:  Thank you, Senator Steinberg, 

Members of the Committee.  Jeremy Smith on behalf o f the 

California Labor Federation.  I'l l get to the speci fics 

of that $5,000 penalty and our response on that in a 

moment.  I'm not a lawyer, so the lawyer will -- th e 
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non-lawyer will start, but the lawyers will fi ll in  in a 

few minutes.  

First of all, I want to acknowledge the fact 

that over the last eight months, at the behest of t he 

Labor Committee's oversight hearing and Ms. Traeger 's 

first appearance here in January, the appeals board  has 

had some advisory committees, brought labor and 

management together to speak about issues that we'r e 

concerned about.  I want to stress that it took the  

legislature and you, Mr. Steinberg, to make them do  

that.  But they are doing it, and I would like to t hank 

Mr. Pacheco for taking part in those, as well as th e 

staff of the appeals board.  Michael Wimberly is ou t 

there.  He's been part of that process.  

We're concerned about not only the $5,000 

penalty issue, but a few other issues that lead DOS H and 

employers to settle cases, whether it 's over-schedu ling, 

whether it 's lack of continuances for legitimate 

reasons, whether it 's a myriad of issues that come 

before the board.  There's no doubt, according to t he 

letter from the DOSH staff, that they are persuaded  by 

the standards and practices of the board to settle 

sometimes.  They're overworked, there's furlough da ys.  

Employers appeal everything, sometimes properly, 

sometimes improperly.  But there's a lot of work to  be 
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done.  

And the way the appeals board got through the 

backlog over the last few years -- the practices th ey 

put in place to do that are still going on, and it,  in 

our opinion, creates a culture of settlement at the  

appeals board.  I think, Senator, you hit on that a  

little earlier.  

CHAIRMAN STEINBERG:  It's a two-sided coin, by 

the way.  It's not necessarily a terrible thing.  I t 

depends, right?  

MR. SMITH:  We certainly do not want a backlog.  

A backlog does not help anybody, but we don't need to 

not have a backlog at all costs. 

CHAIRMAN STEINBERG:  Question for you, because 

I want to make sure we move along here.  

Have you had a chance to look at the September 

and October calendars that Mr. Pacheco described?  

MR. SMITH:  We have not.  We had an advisory 

committee on August 6th.  They did pass out calenda rs 

from then, at that point, and there were ALJs who h ad 

hearings scheduled at the same time still.  So they  had 

fixed the -- 

CHAIRMAN STEINBERG:  But you haven't had a 

chance to look at new ones.  

MR. SMITH:  We have not.  
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CHAIRMAN STEINBERG:  I just want to know who 

has and whether or not the new schedules are respon sive 

to the complaints. 

MR. SMITH:  The DOSH inspectors wrote their 

letter, and, frankly, that's as far as they thought  they 

could probably go without getting into too much tro uble.  

So they couldn't be here today to speak to that. 

CHAIRMAN STEINBERG:  That was June 19th.  So 

now the calendar is the calendar.  Is it better or is it 

not?  That's what I want to know.  Finish your 

testimony, and let's move on.  

SENATOR CEDILLO:  I think -- I appreciate this, 

the leadership on this, Mr. President, because what  

we've heard is there's -- your concern is a culture  of 

settlement, but I share the perspective of the 

President.  This is what we do, so....

But there's been a representation that the 

measure of settlements before was that about 80 per cent 

of the cases settle and that the increase was only 4 

percent -- or was 4 percent, so I don't think that' s 

sufficient for you, and it may not be, but to bring  to 

us this presentation that now there's this problem of 

culture of settlement.  It should be measured, and I 

think it is capable of being measured.  If you said , 

"Well, before it was 100 cases that would go to hea ring 
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and now only four go," and we have somebody who say s, 

"Actually, of the 100 cases, 80 would settle, and n ow 84 

settle" -- I don't know.  You could still object to  

that.  From your perspective, that may be the tippi ng 

point, but I would like to have a measure that's 

quantitative on the concern. 

MR. SMITH:  Well, our concern today is with 

Mr. Pacheco and the fact that he's been on this boa rd 

for four years now, and it took literally an act of  the 

Pro Tem at Ms. Traeger's hearing to get the appeals  

board to start making changes.  They weren't making  

changes.  

The scheduling, from what I've heard today, it 

seems like it might be getting better.  We're thank ful 

for that.  We are of the opinion that this scheduli ng -- 

these scheduling fixes could have happened much soo ner, 

and we shudder to think of the number of cases when  DOSH 

inspectors were literally having to be -- presentin g 

cases at the same time to the same judge on the sam e 

day, how many of those cases got settled.  

You know, I've seen the statistics from the 

appeals board and -- 

SENATOR CEDILLO:  That's measured.  There's 

been a measure of that. 

MR. SMITH:  Well, I would just say statistics 
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are statistics, and we have to trust what they tell  us.  

But what they have shown us around -- not with 

statistics -- is that they do not change what they do at 

the appeals board unless they're made to.  And so t hat 

leads me to wonder exactly what the stats are they' re 

showing me and how they arrive at them.  And we hav e 

talked about stats at length at the advisory commit tee 

hearings, and I frankly have not been swayed by all  of 

the stats they've shown me.  

So I would simply say that settlements are 

happening.  I've heard firsthand from DOSH inspecto rs 

that they're forced to settle.  Whatever that perce ntage 

number is, it 's happening.  And in our opinion, whe n a 

settlement happens for pennies on the dollar, a 

workplace -- an employer -- it 's just a cost of doi ng 

business, and it doesn't keep the workplace safe.

CHAIRMAN STEINBERG:  So I hate to inconvenience 

people here, but we're in the last two weeks of the  

session, and we've got 36 bills on call.  So what I  

would like -- 

SENATOR CEDILLO:  Scheduling.

CHAIRMAN STEINBERG:  So what I would like to 

do, if that's all right, with respect to all the ot her 

Members' schedules out there, is to take a recess f or 

about 20 minutes so that we can lift the calls, and  then 
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we'll come back and we'll continue.  

Fair enough?  

MR. PACHECO:  Fair enough. 

CHAIRMAN STEINBERG:  Thank you.  

(Recess taken.) 

CHAIRMAN STEINBERG:  The Rules Committee will 

come back to order.  

Thank you again for your patience, and we 

apologize for the delay, but let's continue the pub lic 

testimony.  

I don't know who was next, but -- 

MR. SMITH:  I'm just going to finish up, and 

we'll go down the row.  

CHAIRMAN STEINBERG:  Go.

MR. SMITH:  I just wanted to speak about one 

more issue -- less than a minute.  

Thanks to a piece of legislation Labor 

Federation introduced last year, AB 1988, the appea ls 

board decided to do an abatement pilot project.  Wh en a 

violation is appealed, there's no abatement require d 

until the appeal is heard.  We're very pleased that  the 

appeals board has begun this pilot project.  

I'm a bit concerned over some statements that 

were made at the last meeting about them not being sure 

about them having staff or resources to continue th e 
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pilot project, as to it being a pilot project.  But  it 's 

definitely a concern that abatement does not happen  when 

an appeal is being heard.  So we hope the appeals b oard 

could find the staff and the resources in these tou gh, 

tight times to do that.  We believe it's a good thi ng, 

and it keeps the workplaces safer in the long run.  

And then I'l l finish off by just laying out 

some other issues that other folks may talk about t hat 

we have concerns about.  Venue issues.  The appeals  

board meeting, for example, in the Valley instead o f 

just West Covina, Sacramento, and Oakland.  Continu ances 

that are granted to employers and DOSH inspectors f or 

legitimate reasons, lack of continuances, and 

determining for inspectors and attorneys which case s 

will be heard first at hearing.  

So I'l l just pass it on down to the next 

person. 

CHAIRMAN STEINBERG:  Thank you.

MS. FOO:  I'm Lora Jo Foo.  

CHAIRMAN STEINBERG:  Nice to see you.

MS. FOO:  It's been ten years since I've 

appeared before a committee chaired by you.

CHAIRMAN STEINBERG:  And neither of us have 

changed.

MS. FOO:  Neither of us have changed.  You look 
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exactly like you did ten years ago. 

CHAIRMAN STEINBERG:  Okay.  Thank you.  

MS. FOO:  I'm Lora Foo.  I'm the legal director 

of Worksafe.  It 's a nonprofit that dedicates itsel f on 

ensuring safe and healthy workplaces in California.   

I will ask this committee to postpone the 

nomination -- renomination, reconfirmation of 

Mr. Pacheco.  There has been a pattern and policy a nd 

practice that the appeals board with -- over the fo ur 

years with Mr. Pacheco on the board, that has under mined 

the law and are contrary to court cases.  

Now, the 47 inspectors who wrote the letter to 

the appeals board did not do this lightly, and the 

issues that they raised are serious, are very serio us.  

And I just want to read a sentence or two from that  

letter.  They protest "...the board's policies and 

practices that have significantly undermined our ab ility 

to do our job in protecting the lives, health, and 

safety of California workers.  The net effect of bo ard 

policies has been to sabotage the division's abilit y to 

extend citations and penalties on appeal.  

Cal OSHA is forced to fight with one hand tied behi nd 

its back."

That is a very serious allegation, and these 

allegations have been made over the years.  There's  been 
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years of frustration leading to this letter sent in  

June to the appeals board.  

I will get to the issue of the $5,000 penalty, 

whether or not there is a culture of settlement, bu t one 

of the things I want to point out is at a public he aring 

on August 6th where the appeals board heard 

stakeholders, one of the inspectors that wrote this  

letter said that when three to four cases are sched uled 

in a day, they had to sit down with their superviso rs 

and decide which of those cases they would have to 

sacrifice in order that one case went to hearing.  And 

so these inspectors basically are forced to settle 

pennies on the dollar in order to do a hearing on o ne 

case solidly.  And these inspectors said that this 

practice of multiple hearings in a day, that's why there 

have been hundreds more settlements over the last f our 

years, many with drastic reductions and final penal ties.  

When I litigated, I settled 90 percent of my 

cases before going to trial.  It's not unusual to s ettle 

80 percent or 90 percent of your cases before going  to 

hearing or going to trial.  The question is the qua lity 

of those settlements.  I did not settle cases in or der 

to reduce my backlog, in order to get the cases off  my 

calendar.  I settled those cases because it was in the 

best interest of my client, and I got the best 
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settlement for them.  

And so when Senator Cedillo asked that question 

of whether or not there really is the problem now w here 

80 percent -- there's 80 percent settlement in the past, 

there's 84 percent settlement today, the question i s, 

What is the quality of those settlements?  We have no 

statistics as to the amount of settlements from tho se 

years in the past where there were 80 percent 

settlements, and if you were to look at settlements  

today over the past many years -- 

CHAIRMAN STEINBERG:  Excuse me.  

Can somebody turn their phone off.  

MR. PACHECO:  I'm sorry.  I have it on vibrate. 

CHAIRMAN STEINBERG:  Go ahead.  

MS. FOO:  The inspectors have already said that 

they had to settle hundreds of those cases for penn ies 

on the dollar.  

Now, there are other problems in terms of just 

the inefficiency of the scheduling process, not jus t the 

multiple hearings, but not scheduling hearings know ing 

that it 's a complex case is going to go for more th an a 

day.  And so you've got situations where cases are 

finally completed after two or three days of hearin g.  

I'l l give you an example.  In Oakland -- 

CHAIRMAN STEINBERG:  We want to make sure -- 
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Just give us the example, and then we want to wrap up, 

because we want to hear from everybody.  

MS. FOO:  An example, in Oakland, Sheedy 

Drayage.  The first day of hearing was March 4th, 2 008.  

The second day of hearing wasn't until seven months  

later in October of 2008, and the third day of hear ing 

was ten months after that.  

With proper scheduling, you would have your 

case over within two days instead of it rolling ove r 

over a two-year period when witnesses may not show up 

again, when the OSHA inspectors have to relearn the ir 

case and spend an enormous amount of time, wasted t ime, 

in preparing and re-preparing for a case that shoul d 

have been finished the day after it was actually 

scheduled.  

There have been arbitrary dismissal of cases 

due to technicalities.  An example is an employer w ho 

was cited after a carpenter was killed on the job.  The 

ALJ, the administrative law judge, dismissed the ca se 

because the citation used the name of the employer that 

was on its business card instead of the registered 

employer.  

In another case, the employer was issued a 

citation which was upheld by the administrative law  

judge.  The appeals board, on its own motion, reach ed 
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down and took the case under reconsideration and 

dismissed the case.  This wasn't even the employer 

appealing.  The appeals board reached out and dismi ssed 

the citation because there was issues in the name o f 

Teichert Aggregate instead of the registered legal name.  

Now, these are more onerous than a court of 

law, and the appeals board and administrative law j udge 

hearings are supposed to be informal.  These employ ers 

had noticed.  They were issued a citation, and inst ead 

of allowing amendments to the names to conform, the se 

cases are dismissed.  

In terms of the $5,000 penalty, I disagree with 

Mr. Pacheco that this is permissive.  The statute r eads 

"An employer who violates the subdivision may be 

assessed a civil penalty of not less than $5,000."  That 

means the subdivision may or it may not assess a 

penalty.  It 's either they will or they won't.  And  when 

they do, then they have to assess a penalty of no l ess 

than $5,000.  

CHAIRMAN STEINBERG:  Is there appellate 

precedent?  Is there appellate precedent on this 

question?  

MS. FOO:  Not that I know of other than the 

legislative counsel.  

CHAIRMAN STEINBERG:  Okay.  Very good.  
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MS. FOO:  So in conclusion, the Cal OSHA 

inspectors have complained about this for years, al l 

these series of problems.  Mr. Pacheco has been on the 

appeals board for four years.  It wasn't until this  

month, earlier this month, that it actually took ac tion 

on the multiple hearings and have decided to schedu le 

no more than two hearings per day.  And this came a bout 

after oversight hearings by the Senate Labor Commit tee, 

after the appeals board reform legislation AB 1988 was 

introduced, and after a whole series of public hear ings 

where labor advocates, employers, and inspectors 

complained.  And so we are asking for a postponemen t of 

the decision to give time for -- to see if the appe als 

board actually makes good on the promises that they  have 

made.  

CHAIRMAN STEINBERG:  What I want to know from 

the witnesses here, the first two have said they co me 

asking for the postponement.  I would like to know what 

the difference between that and outright opposition  is 

in terms of your position.  So let's go to Ms. Guzm an, 

please.

MS. GUZMAN:  Thank you.  Martha Guzman with 

California Rural Legal Assistance Foundation.  

I think the biggest difference is that we would 

like to see if, in fact, there will be some change in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

  

 

83

particular for our client community on the actions and 

final settlements taken for the heat cases.  And we  have 

quite a few outstanding from 2008, and the record o n the 

previous decisions where I think, you know, we talk ed at 

length about some of those decisions during Candice 's 

confirmation hearing and the oversight hearing, but  some 

of them that got slashed from 13,500 to 250.  There  are 

more outstanding cases that we'd like to see that a  

slashing of a fatality not result in $250, and we s imply 

don't know if the board is going to do that.  We do n't 

know if Mr. Pacheco is going to ensure that a slap on 

the hand is not going to continue for heat deaths.  

That's one.  

The second is more on the process.  In a lot of 

these cases, what you see, at least in the notes of  the 

decisions, is that witnesses were no longer availab le.  

Witnesses could not attend.  And one of the big 

impediments in being in rural California is that yo u 

can't even get to Stockton if you live in Huron.  Y ou 

know, if you're in L.A., you can get to Huron.  You  can 

get to Bakersfield.  There's no reason, from our 

perspective, that you can't use some public buildin g in 

Bakersfield to hold some of these hearings.  This i s 

like -- This is a very basic step, and it hasn't 

happened yet.  
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And, in fact, you know, I haven't seen the 

calendar as revised as of today, the calendar you w ere 

reviewing.  There are additional calendaring sites that 

have been made in Fresno.  That's an improvement.  But, 

again, we are still certainly not in a place where we 

could be any way supportive of what is still -- and  I 

would say not a culture of settlement.  It 's a cult ure 

of seeing the client -- and this came out of Candic e's 

mouth -- the client as the employer, really, and th at's 

not what we need here.  We need a culture that is 

balanced, a judicial process that is making sure th at 

all parties are involved.  That takes a little time  to 

change, and we're concerned that we haven't seen th e 

progress that needs to happen.  And when you're a p art 

of that culture and you've been there for that long , 

we're also concerned that you maybe aren't going to  be a 

part of that change.

CHAIRMAN STEINBERG:  Ms. Guzman, I don't want 

to overemphasize the issue of this calendaring, bec ause 

it may be symptomatic of a larger concern that you' re 

raising; but Mr. Pacheco essentially said that as t hey 

have planned forward post June 19th, that letter, t hat 

they are addressing the calendaring issues by not 

setting three or four or five cases at a time befor e a 

judge.  You mentioned the location-related issues.  As 
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you have looked at their calendaring for August, fo r 

September, for October, if you have looked at it, i s 

there a difference and an improvement in your view or 

not?

MS. GUZMAN:  Well, certainly, one, just 

skimming it, because this is the first time I've be en 

able to see that version, that one improvement is t hat 

there are now Fresno locations.  That is an improve ment. 

CHAIRMAN STEINBERG:  So you haven't had a 

chance to look at the public but not published, as 

Senator Cedillo pointed out, the public but not 

published calendar that we were talking about earli er 

this afternoon?  

MS. GUZMAN:  Right, but just to go back to what 

you said a few minutes ago, that is one concern, th e 

calendaring issue.  But the bigger issue, really, f rom 

our perspective is the underlying culture around th is 

current makeup of the board that is allowing for he at 

fatalities to result in a $250 fine.

CHAIRMAN STEINBERG:  How many of those cases?

MS. GUZMAN:  That was the most egregious case.  

That was the case of a farm laborer, and that was a  

Huron case, and there was witness issues in that ca se.  

And, again, that's a perfect example of if you had the 

hearing in Bakersfield, maybe it would be different .  I 
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don't know.  But it certainly wouldn't make all the  

difference.  

The other case -- In the Durant Harvest case, 

there was a reduction from 1400 to 300, and, again,  this 

was not a fatality, but this was failure to provide  

water and shade.  Could have resulted in many 

fatalities.  

And in the case of George Perry & Sons, the 

fatality there was slashed in half from 7,300 to a 

little over 3,000.  

CHAIRMAN STEINBERG:  Okay.  Thank you.  

MR. PACHECO:  Mr. Chairman -- 

CHAIRMAN STEINBERG:  We'll let you to respond, 

Mr. Pacheco.  Don't worry.

MR. PACHECO:  I'l l try to remember, if I can.

SENATOR AANESTAD:  I have a question. 

CHAIRMAN STEINBERG:  Yes, Senator Aanestad.  

SENATOR AANESTAD:  Not knowing exactly how 

these numbers are established, I'm assuming that th e 

state inspector goes out and has the authority to c ite 

and fine.  Who sets what that fine level is?  For 

example, you said 13,000 or something like that for  one 

heat case.  Who set that number?  

MS. GUZMAN:  The DOSH inspector. 

SENATOR AANESTAD:  So it was one individual, a 
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state employee, who arbitrarily had the power to se t 

that?  

MS. SCHREIBERG:  No, no. 

SENATOR AANESTAD:  Okay, then.  Give me the 

right answer.  If it's not the inspector, who is it ?

MS. SCHREIBERG:  Fran Schreiberg, and I'm 

actually an attorney.  I was with Cal OSHA for four  

years from 1980 to 1984.  My job there was to prose cute 

companies who killed and maimed workers, so I was t he 

head of the bureau of investigations during that ti me 

period and also worked with -- 

SENATOR AANESTAD:  First of all, I' l l just tell 

you, for you to say your job was to prosecute compa nies 

that killed and maimed workers automatically sets m y 

bias against whatever you have to say.

MS. SCHREIBERG:  That was the job that I had.  

I was hired to do that because of my criminal law 

background.  I was brought in because there weren't  -- 

CHAIRMAN STEINBERG:  Go on with the testimony, 

please.

MS. SCHREIBERG:  So basically I can just try to 

explain a little bit the way that -- 

SENATOR AANESTAD:  I want to know how the 

13,000 figure was set.  

MS. SCHREIBERG:  The numbers were set based on 
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whether a matter is an issue that's a serious viola tion 

or a general violation.  There are maximum fines.  You 

start out with a number, and then it is actually re duced 

by the size of the employer, the good faith of the 

employer, and -- 

SENATOR AANESTAD:  So it's not arbitrary, or it 

comes from a regulation or -- 

CHAIRMAN STEINBERG:  It comes from a statute.

MS. SCHREIBERG:  It comes from a statute.  The 

first number comes from a statute, and then it is 

reduced from there to these other sets of numbers.  

Now, when the matter is settled, it 's an 

interesting process, because the division sits ther e 

with calculators and they try to figure out, Well, if we 

dismiss one of these citations and it's a serious, it 

will knock $10,000 off; and if we dismiss a general , it 

will only knock 300 off; but if we change it to the  good 

faith here or bad faith there, it will change these  

numbers.  And that's what they do.  They pick numbe rs. 

SENATOR AANESTAD:  You've answered my question. 

CHAIRMAN STEINBERG:  Okay.  So why don't we get 

into your testimony, please.  

MS. SCHREIBERG:  Thank you.  I actually -- just 

to address the question of postponement versus 

opposition, I'm somewhere in the middle.  I think t he 
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issue of postponing is something that relates to an  

invitation that the OSHA appeals board asked of us,  

which was to submit some changes in the proposed 

regulations, which we are willing to do -- which I am 

willing to do on a number of the issues that have b een 

raised. 

CHAIRMAN STEINBERG:  How long will it take?  

MS. SCHREIBERG:  I'm perfectly willing to do 

those very shortly.  I don't know how long the boar d 

will take, and I think that's part of what this 

committee would have to look at, is whether this bo ard 

were to drag out the regulatory change process.  If  it 

did, I think that would be an indication of the fac t 

that they weren't going to -- 

CHAIRMAN STEINBERG:  Mr. Pacheco is up 

January 15th, 2010, so as you talk about trying to come 

to some understanding on amended regulations, time- frame 

matters, both from your end and then also from 

Mr. Pacheco and the board's end, if we were to sort  of 

go down that route -- 

MS. SCHREIBERG:  And I understand that.

CHAIRMAN STEINBERG:  Okay.  Go ahead.  Your 

concerns.

MS. SCHREIBERG:  My concerns really do also go, 

as Ms. Guzman was saying, to the culture.  And I th ink 
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that one of the problems is that this board doesn't  see 

their job as an administrative agency that is bound  to 

actually protect worker health and safety, but sees  

itself as an independent court -- and they're not 

exactly a court.  They're part of an administrative  law 

system, and they have to be seen in that viewpoint -- so 

that what they've done is that there are several 

different issues that they've come to where they ve ry 

narrowly interpret a regulation, and when they need  to, 

they simply ignore what the regulation says in orde r to 

have an outcome that is essentially not in the inte rest 

of health and safety.  

So the examples that I have of that are a case 

that involves a multi-employer where they again rea ched 

down without an appeal being lodged, took an 

administrative law judge decision on multi-employer , 

which is one of the most important laws that I thin k 

we've passed, and it was a struggle, and it was als o an 

AB 1127, as you'll remember.  And they reached down  and 

they took this case, and what they did was instead of 

just making a decision based on the facts, which th ey 

could have done, they decided to change the law, an d 

they shifted the law so that the burden is now on t he 

division to come forward with certain kinds of evid ence, 

which is -- number one, contradicts an actual Distr ict 
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Court of Appeal case; and, number two, contradicts the 

statute; number three, contradicts the regulation.  So 

they did this in a way to make it more difficult fo r the 

division to prosecute these cases.  That's issue nu mber 

one.  

Another example of, I think, something of 

concern, and again it comes from my background doin g the 

criminal cases -- and now I'm going to speak for bo th 

the defendant and the plaintiff in these cases -- i s 

there have been cases where the issue of continuanc es, 

while a criminal case is pending, have not been gra nted.  

There's a law that requires a continuance if 

the bureau of investigations, which is the criminal  

investigation arm in Cal OSHA, if they're still 

investigating a case.  However, once that case goes  to 

the District Attorney, all bets are off.  In fact, in 

the Power Point presentation that they did at the 

program on August 6th, that was listed as one of th e 

reasons for denying a continuance.  So it was just flat 

out there.  It was a policy decision that they were  

making.  

My concern is two things.  Number one, they 

want the division to put its entire case on in the 

administrative hearing while the District Attorney is 

getting this case ready to prosecute.  That shows t he 
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entire case.  At that point, if the folks who are o n the 

defense side come forward and make -- assert the 5t h 

Amendment, then that's the end of the case.  They'v e 

heard all of the discovery from the prosecutor's si de, 

and they can walk at that point and wait for the 

criminal case to go forward.  

On the other side, just having to assert a 

5th Amendment right is a disadvantage for the defen dant.  

I was a public defender for six years before I was a 

prosecutor in these kinds of cases.  Those assertio ns of 

5th Amendment rights can be held against the defend ant, 

so it is equally bad for both parties in these case s to 

do that.  And this is their policy.  

CHAIRMAN STEINBERG:  So they're forcing the 

hearing even if there's a pending criminal case.  

MS. SCHREIBERG:  That's correct.  Their theory 

is you won't know that the person, either the emplo yer 

or one of the employer's witnesses, is going to ass ert 

the 5th Amendment until they do it.  

CHAIRMAN STEINBERG:  Okay.  

MS. SCHREIBERG:  Even if they say they're going 

to do it.

CHAIRMAN STEINBERG:  What else?  

MS. SCHREIBERG:  Okay.  So another thing that 

is of concern to me is -- as a lawyer who represent s 
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victims, and we do, and I'm handling a case right n ow 

helping the family of the UCLA young lady who was k illed 

in a lab fire in December, and the family is not 

permitted, once a person dies, to be a party in the  

case, and that's because the victim is dead.  If th e 

victim had lived, then she could represented by a l awyer 

or her union, and she could participate as a full p arty 

in the case, and she would have an opportunity to h elp 

Cal OSHA prosecute the case by presenting evidence,  by 

cross-examining, and by getting involved in the cas e 

itself.  

However -- Mr. Lancaster is not here today.  

He's actually in trial, and I'm kind of expressing some 

of his concerns, but they're my concerns as well, t hat 

these cases -- They're saying, "Okay.  You can be a n 

intervenor," but an intervenor doesn't have the sam e 

rights as a party to these cases, so I'm concerned about 

that.  

CHAIRMAN STEINBERG:  Is that a regulation 

issue, or is that a discretion -- 

MS. SCHREIBERG:  I think it's a discretion 

issue.  There's a regulation about what's a party a nd 

what's an intervenor.  The party says -- 

CHAIRMAN STEINBERG:  So just to summarize, if I 

may, in terms of the culture, because I know I have  to 
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get going at 6:00 here tonight to get downstairs on  

other subjects.  

You complain about the culture relating to the 

way that the heat-related cases are being dealt wit h.  

We've heard a lot about the calendaring, which real ly 

the concern is that the calendaring is done in such  a 

way that the case cannot be -- a lot of cases canno t be 

adequately prosecuted.  We talked about the issue o f the 

statutory interpretation around the minimum fine fo r 

failure to inform.  We've heard about a number of s ort 

of procedural issues that the board -- positions th at 

the board takes that you believe makes it difficult  for 

the process to work effectively.  

Mr. Pacheco, a lot to digest here.  

MR. PACHECO:  That's a mouthful, isn't it?  

CHAIRMAN STEINBERG:  That's a mouthful, but go 

ahead. 

MR. PACHECO:  I'l l try to address from my 

memory as best I can.  Obviously, we had four peopl e 

providing information.  

CHAIRMAN STEINBERG:  That's all right.

MR. PACHECO:  Let me tell you one thing that 

probably bothers me more than anything else is the idea 

that I, as a member of the board, and under my name  of 

law -- Let me tell you, I take my role as an attorn ey, 
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and I think you've known me here in the legislature  for 

a long time.  I do not do that.  What I rule upon i s 

what I believe to be a correct interpretation of th e 

law.  There are remedies for anyone who feels that we 

have made a wrong decision.

CHAIRMAN STEINBERG:  Can we stipulate here, 

really, that everybody is in good faith here.  I kn ow 

you.  You're a good person.  You're a person of goo d 

faith.  You approach issues seriously.  I don't wan t to 

go there.  I want to get right into the issues.  

They believe that this is a board that is too 

business friendly and that it doesn't protect the 

worker.  Your response to that and then your respon se to 

some of the specifics I think is what we want to he ar. 

MR. PACHECO:  I'd be happy to address all 

those.  The area -- I think they look at it as 

sabotaging appeals, which is kind of hard to unders tand.  

It's -- You know, you can throw all these things ou t, 

but without any statistics, any information, really , to 

support them, it's difficult to know what they're 

talking about.

However, when you're talking about degrading 

the division, or I should say permitting the divisi on 

not to present their case and therefore causing 

settlements, you know, that's kind of degrading to the 
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division, if you think about it.  These folks are o ut 

there doing a job.  That question was asked in the 

stakeholder meeting, and that's why Mr. Carter, the  new 

labor appointee, he asked the people in the audienc e, 

"How many of you believe that you are being forced to 

settle these cases, and why are you settling the ca ses 

if you do not honestly believe it's the right decis ion?"  

There wasn't a soul that said, "Yeah, we're 

settling the cases because we're being forced."  

The point is this -- and I gave you the 

statistics already.  The settlement percentages are  

essentially the same.  For them to throw out all th ese 

numbers without any substantiation is not supported  by 

the percentages.  

The -- The reduction in the amount of penalties 

actually finally assessed against the employer, you  

know, I heard that the first time, and I thought th at 

seems kind of crazy.  So I took one -- and I didn't  

bring it with me.  I' l l provide it to you.  I took one 

board meeting, and I took all the stipulations wher e 

there had been settlements reached.  Of the 

stipulations, the settlement ratio -- the settlemen ts 

amounted -- and I'm going from memory now.  $356,00 0 

reduction in penalties.  The reduction by the ALJs was 

something like $35,000.  
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These division employees have the authority, 

when they resolve a case, when they actually cite a  case 

and go and speak to the employer, and they then dis cover 

that their citation wasn't exactly right the way th ey 

looked at it the first time, they have the authorit y to 

make changes in the total amount of the penalty.  

By the time we get them, the only ones that the 

board -- the board being the ALJ who is hearing the  

case -- by the time they get the change or reduce t he 

penalty, it would be only because the parties could  not 

reach an agreement.  

So any penalty reductions that we've been 

talking about here, the bulk of them come from the 

division's reductions, not the court, and we have 

actually some statistics on that information.  

It's interesting to note that most reductions 

come because the divisions either feel they can't p rove 

their case, they don't have enough evidence -- a nu mber 

of reasons.

CHAIRMAN STEINBERG:  Or there are too many 

cases scheduled on a given day, and they don't feel  they 

can give adequate time to prosecution.  

MR. PACHECO:  Like I say, we can presume that, 

but the percentages don't show it.  I mean, we can say 

that, but I don't know that statistically it can be  
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justified.  

Now, there's a discussion about us not 

following the law and helping the employer.  You kn ow, 

it's kind of like fighting me with both hands behin d my 

back.  That is a pending case.  It's before the 

appellate court.  I can't discuss it.  I can't tell  you 

what's right or wrong.  We issued an opinion.  We i ssued 

a decision.  All the parties have the right to file  a 

petition, a writ, and get the Superior Court to jud ge on 

it.  And that's what they've done, and that's what 

they're doing now.  

CHAIRMAN STEINBERG:  But you obviously have an 

interpretation based upon the ruling, so you could 

respond to that.

MR. PACHECO:  Well, no, I can't, because it's 

stil l pending before the appeals on the writ.  So I  

can't discuss it.

CHAIRMAN STEINBERG:  Okay.  

MR. PACHECO:  The continuance while a criminal 

case is pending, you know, you need to have all of the 

facts.  If you had a case that had been pending for  a 

number of years and you kept hearing, "We need to 

continue it again, we need to continue it again, we  need 

to continue it again," and the District Attorney is  not 

pursuing prosecution of the case, and yet the OSHA board 
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has to consider the safety of the employees, abatem ent, 

any of these other issues that are important for th e 

safety of employees, so what should we do?  Should we 

allow the District Attorney to continue to delay th e 

case, or should we proceed?  

CHAIRMAN STEINBERG:  That's a different fact 

scenario than was just presented by Ms. Schreiberg.  

MR. PACHECO:  That's right, but I'm just saying 

every circumstance, everything that was told to you  

has -- there's a contra-story. 

CHAIRMAN STEINBERG:  Which leads -- 

Mr. Pacheco, let me -- If I may, your 

nomination expires the 15th of January, and so I su ppose 

that's good and bad from your perspective in the se nse 

that I do think that period of time gives us a chan ce to 

continue talking here.  I am not against you.  I'm 

trying to be thoughtful about this, and what's most  

significant to me is the issue that's hard to quant ify 

but is really the essence of it.  What is the cultu re of 

the board?  Is it a board that sees its role as 

protecting workers, or is it a board that sees itse lf in 

a different way?  

MR. PACHECO:  Can I -- 

CHAIRMAN STEINBERG:  Hold on.  

And though you may have disagreements on 
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individual cases with these four advocates, they're  all 

thoughtful people, just as you're a thoughtful pers on, 

who do their work very diligently.  I know them all .  

Okay?  

And so I'd like to take a little bit more time 

here and see if there might be a meeting of the min ds in 

terms of some of these questions.  And you're not g oing 

to change each other's philosophies of life or 

philosophies of politics necessarily, but there are  

specific things.  

Ms. Guzman said, "How are we going to deal with 

heat-related fatalities?"  That sort of like scream s as 

a top priority here.  How are you going to 

institutionalize the sorts of calendaring changes t hat 

you say you made?  And I believe you.  No one has h ad a 

chance to check the calendar, but I think a little bit 

more time might give a little more comfort too.  

If you have disputes about the multi-employer 

rule, right or wrong, that may be philosophical.  I  

wrote the bill.  I know I have my opinion on it.  O kay.  

That's up in the appellate court.  The issue of kno cking 

down fines is an issue that I think bears some more  

discussion.  I know that leg. counsel has opined th at 

$5,000 is in fact the minimum fine in the cases we' ve 

been discussing.  
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And so not that you'll agree on everything, and 

that won't be the test of whether or not I support your 

confirmation in the end, but I do think to really n ot be 

defensive about it, but try to listen to some of th e 

concerns we've heard today about heat-related death s, 

about the calendaring issue, which it sounds like y ou're 

beginning to make the proper adjustments and that y ou've 

heard, but I want to give this a little bit more ti me so 

that you can continue to meet with them.  

I'd say, Ms. Schreiberg, if you have been 

invited by the board to submit your specific commen ts 

for amending regulations, that in fairness to 

Mr. Pacheco, if his deadline is really -- let's not  even 

say January 15th -- let's say December 15th, okay, just 

so there is enough time, that you submit your comme nts 

in sufficient time so the board can consider them a nd 

act on them prior to December the 15th.  That way w e can 

rejoin the consideration and determine -- not 

perfection.  You're not going to get this man to be  

somebody who he's not, nor should he be.  He was 

appointed by a governor.  He was a Republican 

Assemblyman.  He has a philosophy.  That's okay.  B ut 

the question is whether or not you can meet a littl e bit 

more towards the middle here when it comes to some of 

the more significant concerns that you have heard r aised 
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today.  

So I'd like to put this over so that we can -- 

so that you can have that shot, he can respond, and  we 

can see if we can really improve the level of confi dence 

of this board, hopefully with you on it, to do, you  

know, an even better job than the job that you say 

you're doing.  That would be my intent. 

MR. PACHECO:  Well, I mean, certainly the call 

is yours, so I'd be happy to go with whatever you 

decide.  

I do want to say one thing, that -- and it does 

hinge on the whole thing because -- Although we tal ked 

about philosophy, and there's a discussion here abo ut a 

culture, some kind of philosophy, it does seem to k eep 

saying in a sense that we're favoring one side over  the 

other.  

I just want to give you one for-instance that 

kind of tells you why it's incorrect, because there  was 

a lot of discussion about continuances being grante d to 

employers, or those being requested.  And this is a  very 

quick statistic.  

DOSH requested 25 -- There were 25 continuance 

requests for DOSH.  Twelve were granted, 11 were de nied.  

The employer requested -- There were 73 requests by  the 

employer for continuances.  We granted 30, denied 3 7.  
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And then there are other requests.  But I just want  to 

give you an idea that we're dealing with this prett y 

straightforward and honestly, and the numbers don't  

substantiate what's being said.  But being the case , we 

will provide -- Understand we are a very small boar d, 

our budget is very small, but we will provide -- we  have 

to hand calculate all these things.

CHAIRMAN STEINBERG:  The burden to me, to be 

honest with you, is on the advocates here, to provi de -- 

to continue what you've done, to provide suggested 

amended regulations that address some of the things  we 

have heard here today, and then we'll let the board  

respond to that, and we can then evaluate that.  Al l 

right?  

MS. FOO:  Okay.  

MS. SCHREIBERG:  Okay.

CHAIRMAN STEINBERG:  Thank you very much.

MS. FOO:  Thank you. 

MR. PACHECO:  Thank you.  

CHAIRMAN STEINBERG:  Thank you very much.  

Okay.  Very good.  A couple of things here as 

we move to item two.  I want to take off the calend ar 

Joseph Tavaglione as a member of the California 

Transportation Commission, without objection, conti nue 

that to another hearing.  
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I understand -- Is it true, Mr. Dutton, that 

you want to continue Grant E. Destache -- 

SENATOR DUTTON:  Yes, sir.

CHAIRMAN STEINBERG:  -- to another hearing?

There's no deadline issue on Mr. Destache?

MS. SABELHAUS:  Not immediately.

CHAIRMAN STEINBERG:  Not immediately.  

SENATOR DUTTON:  And also on Monica Hunter. 

CHAIRMAN STEINBERG:  And Monica Hunter.  We'll 

separate that one.  We're going to continue Joseph 

Tavaglione and Grant Destache and we will then take  up 

2D through K.  We'll take up L separately.  Okay?  

Moved by -- D through K with the exception of G 

and J.  Okay.  Moved by Senator Cedillo.  

SENATOR CEDILLO:  Yes.

CHAIRMAN STEINBERG:  Please call the roll.  

MS. BROWN:  Senator Cedillo.

SENATOR CEDILLO:  Aye.

MS. BROWN:  Cedillo aye.

Dutton.

SENATOR DUTTON:  Aye.  

MS. BROWN:  Dutton aye.

Oropeza.

SENATOR OROPEZA:  Aye.  

MS. BROWN:  Oropeza aye.
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Aanestad.

SENATOR AANESTAD:  Aye.

MS. BROWN:  Aanestad aye.

Steinberg.

CHAIRMAN STEINBERG:  Aye.  

MS. BROWN:  Steinberg aye. 

CHAIRMAN STEINBERG:  Very good.  That passes.  

Now let's take up L, Monica S. Hunter.  

MS. BROWN:  Senator Cedillo.

SENATOR CEDILLO:  Aye.  

MS. BROWN:  Cedillo aye.

Dutton.

Oropeza.

SENATOR OROPEZA:  Aye.

MS. BROWN:  Oropeza aye.

Aanestad.

Steinberg.

CHAIRMAN STEINBERG:  Aye.

MS. BROWN:  Steinberg aye. 

CHAIRMAN STEINBERG:  Passes three to nothing.  

(Thereupon, the Senate Rules Committee hearing 

adjourned at 6:05 p.m.)

--o0o--
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--o0o--

I, INA C. LeBLANC, a Certified Shorthand 

Reporter of the State of California, do hereby cert ify 

that I am a disinterested person herein; that the 

foregoing transcript of the Senate Rules Committee 

hearing was reported verbatim in shorthand by me, 

INA C. LeBLANC, a Certified Shorthand Reporter of t he 

State of California, and thereafter transcribed int o 

typewriting.

I further certify that I am not of counsel or 

attorney for any of the parties to said hearing, no r in 

any way interested in the outcome of said hearing.

IN WITNESS WHEREOF, I have hereunto set my hand 

this _____ day of _______________, 2009.

                     ___________________________
                     INA C. LeBLANC
                     CSR No. 6713

--o0o--
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